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IN THE 


United States Court of Appeals 

fok the District of Columbia 


Nos. 7904-5-6-7-8 


JOHN HANCOCK MUTUAL LIFE INSURANCE COM¬ 
PANY, THE NORTHWESTERN MUTUAL LIFE 
INSURANCE COMPANY, CONNECTICUT GEN¬ 
ERAL LIFE INSURANCE COMPANY, STATE 
MUTUAL LIFE ASSURANCE COMPANY, and 
EQUITABLE LIFE INSURANCE COMPANY OF 
IOWA, Petitioners, 

v. 

COMMISSIONER OF INTERNAL REVENUE, 

Respondent. 


Review of Decisions of the United States Board of Tax 

Appeals. 


BRIEF FOR PETITIONERS. 


JURISDICTIONAL STATEMENT. 

These proceedings are on petitions for review of decisions 
of the United States Board of Tax Appeals. The Board’s 
jurisdiction was based upon petitions duly filed with it by 
the petitioners asking redetermination of the deficiencies 
set forth by the Commissioner of Internal Revenue in his 
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notices of deficiencies. The pleadings and facts disclosing 
the basis of the Board’s jurisdiction are set forth in peti¬ 
tioners’ appendix (App. 1, 3 and 6). Jurisdiction of this 
Court is founded upon petitions for review duly filed herein 
bv each of the petitioners (R. 360, 369, 380, 390 and 
399) and stipulations of venue entered into in writing by 
counsel for petitioners and counsel for the respondent un¬ 
der and pursuant to the provisions of section 1141 of the 
Internal Revenue Code (Act of February 10, 1939, c. 2; 53 
Stat. 164; U. S. C., title 26, sec. 1141) (R. 359, 369, 379, 389 
and 399). Said stipulations of venue, in accordance with the 
provisions of section 1141 of the Internal Revenue Code, 
designate the United States Court of Appeals for the Dis¬ 
trict of Columbia as the Court to review the aforesaid de¬ 
cisions of the United States Board of Tax Appeals. 

STATEMENT OF CASE. 

These proceedings are for review of decisions of the 
United States Board of Tax Appeals, entered pursuant to 
the majority opinion of the Board, determining that the 
petitioners are personally liable for the Federal estate tax 
imposed upon the estate of Bert Hanna, deceased. Seven 
Members of the Board dissented from the majority opinion, 
including Member Black, who rendered the majority opin¬ 
ion and thereafter promulgated his dissenting opinion upon 
reconsideration. 

The issue involved presents a single question of law, 
namely, whether the petitioners may be held personally 
liable for and required to pay as transferees the Federal 
estate tax due from the estate of Bert Hanna, deceased, un¬ 
der the provisions of section 315 (b) and section 316 of the 
Revenue Act of 1926, as amended. 

The facts are not in dispute. They are as stipulated by 
the parties (App. 4-5) and as found by the Board (App. 
7-16). The material facts may be stated as follows: 

Petitioners are all corporations engaged in the business 
of writing life insurance (App. 7). During the period of 
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years from 1911 through 1925 Bert Hanna, deceased, en¬ 
tered into contracts of life insurance on his own life with 
the petitioners as follows (App. 7): 

Year contract Face amount 


Company issuing 

entered into 

of insurance 

John Hancock Mutual Life 

Insurance Company 

1918 

$45,350.00 

a 

1918 

5,000.00 

n 

1920 

11,000.00 

The Northwestern Mutual Life 

Insurance Company 

1914 

3,000.00 

<< 

1923 

3,000.00 

«( 

1921 

20,000.00 

u 

1921 

50,000.00 

11 

1923 

30,000.00 

i < 

1923 

20,000.00 

a 

1923 

22,000.00 

Connecticut General Life 

Insurance Company 

1925 

10,000.00 

State Mutual Life Assurance 

Company 

1923 

10,000.00 

Equitable Life Insurance Com- 

pany of Iowa 

1911 

2,000.00 

< i 

1915 

2,000.00 

a 

1916 

10,000.00 


Hanna complied with the terms of the contracts and was 
entitled under their provisions to have settlement made 
upon his death by either the payment of a lump sum to the 
beneficiaries or by the payment of certain amounts monthly 
to the beneficiaries. 

In 1933 Hanna and the companies entered into settle¬ 
ment option contracts whereby he elected to require settle¬ 
ment of the companies’ contractual liabilities by the making 
of monthly payments to the beneficiaries after his death 
(App. 7-11). Hanna reserved the right to change the bene¬ 
ficiaries (App. 7). On March 20, 1934, Hanna died without 
changing the beneficiaries and subsequent thereto the com- 
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panies have been making the prescribed payments in the 
amounts, at the times, and to the beneficiaries named, all in 
strict compliance with the terms of the contracts entered 
into with the insured (App. 5, 8, 9, 11, 12 and 13). 

The Commissioner of Internal Revenue determined in his 
final notices to these petitioners a Federal estate tax de¬ 
ficiency in the amount of $13,881.43 allegedly due from the 
estate of Bert Hanna (App. 16). The Commissioner sub¬ 
sequently conceded that the Federal estate tax due was not 
in excess of $5,002.46 (App. 16). The estate is insolvent 
(App. 16). However, the value of the property represented 
by the aforementioned contracts, which vested in the desig¬ 
nated beneficiaries upon the death of Bert Hanna, exceeds 
the claimed $5,002.46 deficiency in Federal estate tax (App. 
5 and 15). The Commissioner of Internal Revenue has taken 
no steps to collect the deficiency from the beneficiaries and 
has given no notice to them, but, instead, seeks in the instant 
proceedings to impose a personal liability for the $5,002.46 
upon the companies and to collect the full amount thereof 
from them as alleged transferees of the estate of Bert 
Hanna (App. 16). 

The evidence shows, and the Board found, that the com¬ 
panies hold no assets in trust for either the decedent’s estate 
or the beneficiaries, that the companies owe the estate of 
Bert Hanna nothing, and that they are only obligated to the 
beneficiaries under a debtor-creditor relationship (App. 5, 
13-16). The evidence further shows, and the Board found, 
that the companies have each month currently met in full 
their obligations to the beneficiaries, are not in arrears, and 
do not owe the amount of $5,002.46 to anyone under the 
terms of their contracts (App. 5, 8, 9, 11-16). 

In the majority opinion of the Board promulgated Sep¬ 
tember 27,1940, Member Black held that the petitioners are 
not transferees in equity and are not beneficiaries within the 
meaning of sections 315 (b) and 316 of the Revenue Act of 
1926, as amended (App. 20-21). It was also held in that 
opinion, however, that petitioners are transferees at law 
and as such are personally liable for the Federal estate tax 
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involved (App. 22). In the dissenting opinion promulgated 
on September 27, 1940, Member Disney expressed the view 
that the status of each of the petitioners “is that of con¬ 
tractor only” and, therefore, that they are not transferees 
against whom an additional personal liability for the estate 
tax involved may be imposed (App. 23-24). 

After rehearing and reconsideration Member Black pro¬ 
mulgated his second opinion on January 14, 1941, wherein 
he dissented from the position expressed by him in his ma¬ 
jority opinion (App. 35-40). In his second opinion he dis¬ 
cussed at length the legal principles involved and stated 
that the Board’s “holding in our opinion promulgated Sep¬ 
tember 27, 1940, to the effect that petitioners were trans¬ 
ferees within the meaning of section 315 (b) (1) and are 
personally liable for the tax, is wrong and that we should 
reverse our holding” (App. 40). It appears that seven 
Members of the Board concur in the position expressed in 
Member Black’s second opinion (App. 23, 24, and 40). How¬ 
ever, the majority of the Board “decided to adhere to the 
views” expressed by him in his first opinion rather than to 
the views expressed in his second opinion and final decisions 
were entered accordingly (App. 35). 

STATUTES AND REGULATIONS INVOLVED. 

Section 302, Revenue Act of 1926, as amended (sec. 811 
Internal Revenue Code; Act of February 10, 1939, c. 2; 53 
Stat. 120-122; U. S. C., title 26, sec. 811): 

“The value of the gross estate of the decedent shall 
be determined by including the value at the time of his 
death of all property, real or personal, tangible or in¬ 
tangible, wherever situated, except real property sit¬ 
uated outside of the United States— 

“(c) Transfers in Contemplation of, or Taking Ef¬ 
fect at Death.—To the extent of any interest therein of 
which the decedent has at any time made a transfer, by 
trust or otherwise, in contemplation of or intended to 
take effect in possession or enjoyment at or after his 
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death, or of which he has at any time made a transfer, 
by trust or otherwise, under which he has retained for 
his life or for any period not ascertainable without ref¬ 
erence to his death or for any period which does not in 
fact end before his death (1) the possession or enjoy¬ 
ment of, or the right to the income from, the property, 
or (2) the right, either alone or in conjunction with any 
person, to designate the persons who shall possess or 
enjoy the property or the income therefrom; except in 
case of a bona fide sale for an adequate and full con¬ 
sideration in money or money’s worth. * # # 

• •#*•••• 

“(g) Proceeds of Life Insurance.—To the extent of 
the amount receivable by the executor as insurance un¬ 
der policies taken out by the decedent upon his own 
life; and to the extent of the excess over $40,000 of the 
amount receivable by all other beneficiaries as insur¬ 
ance under policies taken out by the decedent upon his 
own life.” 

Section 315(b), Revenue Act of 1926, as amended by Sec¬ 
tion 803(c), Revenue Act of 1932 (sec. 827 Internal Reve¬ 
nue Code; Act of February 10,1939, c. 2; 53 Stat. 128; IT. S. 
C., title 23, sec. 827): 

“(b) Upon Property of Transferee.—If (1) except 
in the case of a bona fide sale for an adequate and full 
consideration in monev or monev’s worth, the decedent 
makes a transfer, by trust or otherwise, of any prop¬ 
erty in contemplation of or intended to take effect in 
possession or enjoyment at or after his death, or makes 
a transfer, by trust or otherwise, under which he has 
retained for his life or for any period not ascertainable 
without reference to his death or for any period which 
does not in fact end before his death (A) the possession 
or enjoyment of, or the right to the income from, the 
property, or (B) the right, either alone or in conjunc¬ 
tion with any person, to designate the persons "who 
shall possess or enjoy the property or the income there¬ 
from, or (2) if insurance passes under a contract exe¬ 
cuted by the decedent in favor of a specific beneficiary, 
and if in either case the tax in respect thereto is not 
paid when due, then the transferee, trustee, or bene- 
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ficiary shall be personally liable for such tax, and such 
property, to the extent of the decedent’s interest there¬ 
in at the time of such transfer, or to the extent of such 
beneficiary’s interest under such contract of insurance, 
shall be subject to a like lien equal to the amount of 
such tax. Any part of such property sold by such trans¬ 
feree or trustee to a bona fide purchaser for an ade¬ 
quate and full consideration in money or money’s worth 
shall be divested of the lien and a like lien shall then 
attach to all the property of such transferee or trustee, 
except any part sold to a bona fide purchaser for an 
adequate and full consideration in monev or monev’s 
worth.” 

Section 316, Revenue Act of 1926 (Act of February 26, 
1926, c. 27: 44 Stat. 80; U. S. C., title 26, sec. 500. C/.*Sec. 
900 Internal Revenue Code; Act of February 10, 1939, c. 2; 
53 Stat. 137, 138; IT. S. C., title 26, sec. 900): 

“Sec. 316. (a) The amounts of the following lia¬ 

bilities shall, except as hereinafter in this section pro¬ 
vided, be assessed, collected, and paid in the same man¬ 
ner and subject to the same provisions and limitations 
as in the case of a deficiency in a tax imposed by this 
title (including the provisions in case of delinquency 
in payment after notice and demand, the provisions 
authorizing distraint and proceedings in court for col¬ 
lection, and the provisions prohibiting claims and suits 
for refunds): 

“(1) The liability, at law or in equity, of a trans¬ 
feree of property of a decedent or donor, in respect of 
the tax (including interest, additional amounts, and ad¬ 
ditions to the tax provided by law) imposed by this 
title or by any prior estate tax Act or by any gift tax 
Act. 

*#•*•••« 

“Any such liability may be either as to the amount 
of tax shown on the return or as to any deficiency in 
tax. 


• #•••••• 

“(e) As used in this section, the term ‘transferee’ 
includes heir, legatee, devises, and distributee.” 
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STATEMENT OF POINTS. 

L The Board erred in holding that petitioners are liable 
as transferees of the estate of Bert Hanna, deceased, for 
the Federal estate tax determined against said decedent’s 
estate. 

2. The Board erred in holding that petitioners are trans¬ 
ferees of the estate of Bert Hanna, deceased. 

3j The fact is that upon Hanna’s death the full value of 
the insurance was transferred to the specific beneficiaries 
named by him and no asset of his estate has been trans¬ 
ferred to the petitioners. 

4. Section 315(b) expressly defines the transfers covered 
and excludes the possibility that one who gives full value in 
money or money’s worth and incurs liabilities of equal 
amount can, in addition, be held liable as a transferee. Only 
the recipient of property transferred in the kind of a trans¬ 
fer that is taxable under the Federal estate tax law can be 
held liable under section 315(b). 

5. The Commissioner has mistaken his remedy. The spe¬ 
cific beneficiaries received full value of insurance as a gift 
and are liable for the estate tax under section 315(b). 

6. The majority opinion below is unsound and its appli¬ 
cation of section 315(b) would, if upheld, render the stat¬ 
ute unconstitutional. 

7. Sound reasons of policy support the petitioners’ posi¬ 
tion. 

SUMMARY OF ARGUMENT. 

The facts show that upon the death of the insured the 
full value of the insurance was transferred to the specific 
beneficiaries named in the contracts. Not only was there 
no transfer to the life insurance companies, but their lia¬ 
bilities became fixed and were increased. 

Section 315(b) is a complement to section 302 of the Fed¬ 
eral estate tax law which prescribes the property required 
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to be included in the gross estate of the decedent for estate 
tax purposes. Section 315(b) does not impose any Federal 
estate tax, but is designed to make certain that the one who 
benefits from the kinds of transfers taxed must pay the tax 
if the estate does not do so. In order to express clearly 
this purpose Congress in section 315(b) follows the lan¬ 
guage of the inclusion provisions contained in section 302 
of the Federal estate tax law. 

The only kinds of transfers that are taxable under the 
Federal estate tax law are “gifts,” i.e., devises, bequests, 
legacies, distributions, and gifts made in contemplation of 
death or intended to take effect in possession or enjoyment 
at or after death—all of which are transfers made without 
consideration. It is only the transferee of the kind of a 
transfer that is taxable under the Federal estate tax law 
who can be held liable for the tax in respect thereto under 
the provisions of section 315(b). A transaction whereby 
the transferee or the exchangee or the payee gives full value 
and incurs liabilities of equal amount is never taxable under 
the Federal etsate tax law and can never give rise to the 
personal liability imposed by section 315(b). This con¬ 
struction of section 315(b) is in exact accordance with the 
language of the section. It also accords with the construc¬ 
tion placed upon the section by the Conference Committee 
of both house of Congress at the time of its enactment. In 
other words, section 315(b) expressly defines the transfers 
covered and excludes the possibility that one who gives full 
value in money or money’s worth and incurs liabilities of 
equal amount can, in addition, have imposed upon him per¬ 
sonal liability as a transferee for a deficiency in Federal 
estate tax. The petitioners in the instant cases have never 
been the recipients of gifts of any nature from the decedent 
or his estate and no liability is imposed upon them by sec¬ 
tion 315(b). 

The beneficiaries are in possession or enjoyment of even' 
iota of value of the insurance. That property was trans¬ 
ferred to them upon the death of the insured and this con¬ 
stituted a gift to the beneficiaries without any consideration 
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whatsoever. They have been enriched as the recipients of 
that gift and are personally liable for the tax. The Com¬ 
missioner has mistaken his remedy and should proceed 
against the beneficiaries in accordance with both the letter 
and the spirit of section 315(b) which provides that such 
beneficiaries “shall be personally liable for such tax.” 

The opinion of the New York courts in the Scott case, 
infra, affords no support for the position taken by Mem¬ 
ber Black in his first opinion. Member Black recognized 
this in his excellently reasoned second opinion in which he 
dissented and reached the conclusion that his first opinion 
was “wrong and that we should reverse our holding.” The 
beneficiaries in the instant cases—unlike the Scott case— 
have been given no notice and no opportunity to be heard; 
and no judgment has been entered against them determin¬ 
ing the correctness of the Commissioner’s claim and sub¬ 
jecting their interest in the insurance to the satisfaction 
of that claim. The holding in the majority opinion of the 
Board is not sustained by the Scott case and such a holding 
has never hertofore been made in the case of any person, 
corporate or individual, in the history of the transferee sec¬ 
tions as contained in the Revenue Acts. 

The procedure contended for by the respondent is not in 
accordance with the requirements of due process of law. 
Thh rule established by the majority opinion below would, 
if sustained, result in either (1) the taking of the bene¬ 
ficiaries’ property without notice and an opportunity to be 
heard or (2) the taking of the life insurance companies’ 
property for the payment of the liability of another which 
they do not owe and in which they do not have any interest. 
The only escape from this dilemma permitted by the Con¬ 
stitution of the United States lies in requiring the respon¬ 
dent to proceed against the beneficiaries as provided in 
section 315(b). 

Sound reasons of policy support the petitioners’ position. 
A rule permitting the respondent to subject the benefici¬ 
aries’ property without notice or an opportunity to be 
heard might well jeopardize the institution of life insur¬ 
ance as it has developed in the United States. 
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ARGUMENT. 

Point I. 

The fact is that upon Hanna’s death the full value of the in¬ 
surance was transferred to the specific beneficiaries 
named by him and no asset of his estate has been trans¬ 
ferred to the petitioners. 

It is conceded that the petitioners hold no trust assets 
for either the estate of Bert Hanna or the beneficiaries of 
the life insurance involved and it is clear that the peti¬ 
tioners owe the estate of Bert Hanna nothing. On the con¬ 
trary, the Board has correctly found that the petitioners 
are indebted to the specific beneficiaries named in the set¬ 
tlement option contracts under an ordinary debtor-creditor 
relationship and have currently met their obligations as 
they fell due (App. 5, 8, 9, 11-16). 

The facts as to the manner in which this debtor-creditor 
relationship between the petitioners and the beneficiaries 
came into being make it clear that upon Hanna’s death the 
full value of the life insurance was transferred to the bene¬ 
ficiaries and that no assets of his estate were transferred to 
the petitioners. The facts in this respect are: Mr. Hanna 
over the years from 1911 to 1925 entered into contracts of 
life insurance with the petitioners. One of his contractual 
rights during his lifetime consisted of the right to require 
the petitioners to make payment to the beneficiaries under 
the insurance contracts upon his death in a lump sum or to 
make payment in installments in accordance with the terms 
of options which he was entitled to elect. These optional 
methods of settlement were, of course, mutually exclusive 
and Hanna was entitled to elect one or the other, but not 
both. In 1933 Hanna exercised his right to designate the 
beneficiaries and elected the installment method of pay¬ 
ment, still reserving to himself the right to change the bene¬ 
ficiaries. Hanna complied with his obligation to pay the 
required premiums and in 1934 died without changing the 
beneficiaries. Thereupon his designation of the beneficia- 
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ries became final and his election of the installment method 
of payment became an irrevocable and binding obligation 
of the companies. 

Both as a matter of fact and of law, at the instant of Mr. 
Raima's death all of the property represented by the insur¬ 
ance contracts was transerred to the beneficiaries. Chase 
National Bank v. United States , 278 U. S. 327, 73 L. Ed. 
405, 7 A. F. T. R. 8844 (1929); Helvering v. Parker . S4 Fed. 
(2d) 83S, 18 A. F. T. R. 227 (C. F. A. 8th Fir., 1936); and 
Robert II. Morse, 37 B. T. A. 399, affd. 100 Fed. (2d) 593 
22 A. F. T. R. 154 (C C. A. 7th Fir., 1938). In the Chase 
National Bank case Mr. Chief Justice Stone, speaking for 
the Supreme Fourt, held that upon the death of the insured 
his 1 insurance was transferred to the beneficiaries and that 
such transfer was taxable under the Federal estate tax law. 

In Helvering v. Parker , supra, the Fircuit Fourt of Ap¬ 
peals for the Eighth Fircuit makes it plain that in the case 
of an irrevocable assignment by the insured during his life¬ 
time the insurance is thereby transferred to the beneficia¬ 
ries and that in the case where no irrevocable assignment is 
made by the insured during his lifetime the insurance is 
transferred to the beneficiaries at the instant of the in¬ 
sured's death. In this connection the Fourt through Cir¬ 
cuit Judge Sanborn, said: 

“Where an insured reserves the right to surrender 
and cancel policies of life insurance, to pledge them 
for loans, and to dispose of them and their proceeds 
for his own benefit during life, the termination of that 
right by death is a transfer within the reach of the tax¬ 
ing power. Chase National Bank v. United States, 278 

1 U. S. 327, 335, 49 S. Ft. 126, 73 L. Ed. 405, 63 A. L. R. 
3S8; Walker v. United States (F. F. A. 8), S3 F. (2d) 
103, 10S. Where the insured reserves no rights inci- 
rental to ownership or control of the policies, so that 
death transfers nothing to the beneficiary and shifts 
no economic benefits, there is no transfer within the 
reach of the taxing power, and such policies are not 
covered bv the statute. Industrial Trust Co. et al. v. 
United States, 296 U. S. 220, 56 S. Ft. 182, SO L. Ed. 
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191; Bingham v. United States, 296 U. S. 211, 56 S. Ct. 
180,80 L. Ed. 160; Walker v. United States (C. C. A. 8), 
83 F. (2d) 103, 108, 110.” (Italics ours.) 

Obviously, at the time of Mr. Hanna’s death the insur¬ 
ance could not have been transferred to both the benefici¬ 
aries and the companies. Not only was there no transfer 
from the estate of Bert Hanna to the petitioners at the time 
of his death, but their liabilities became fixed and were, as 
a matter of fact, increased. Congress clearly recognized 
this and in section 315(b) expressly imposed upon the 
beneficiaries the personal libility for the deficiency in estate 
tax here involved. 

Point II. 

Section 315(b) expressly defines the transfers covered and 
excludes the possibility that one who gives full value in 
money or money’s worth and incurs liabilities of equal 
amount can, in addition, be held liable as a transferee. 
Only the recipient of property transferred in the kind 
of a transfer that is taxable under the Federal estate tax 
law can be held liable under section 315(b). 

Consideration of the Federal estate tax law as a whole 
shows that section 315(b) is a complement to the inclusion 
provisions of the law. The inclusion provisions are con¬ 
tained in section 302 of the Revenue Act of 1926, as 
amended, and prescribe the property which must be in¬ 
cluded in the gross estate of the decedent for Federal estate 
tax purposes. Section 315(b) does not impose any Federal 
estate tax not already imposed under the taxing provisions 
of the law. It simply seeks to make certain that the one 
who benefits from the kinds of transfers taxed by the Fed¬ 
eral estate tax law must pay the tax if the estate is unable 
or fails to do so. In order to effectuate this purpose, Con¬ 
gress in section 315(b) follows the almost identical langu¬ 
age of the inclusion provisions as contained in section 302. 

302(c) of the inclusion section provides that “To the ex¬ 
tent of any interest” in property with respect to “which 
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the decedent has * * * made a transfer, by trust or other¬ 
wise, in contemplation of or intended to take effect in pos¬ 
session or enjoyment at or after his death,” the value 
thereof shall be included in the gross estate “except in case 
of a bona fide sale for an adequate consideration in money 
or money’s worth.” Section 302(g) covers the inclusion 
of the value passing to “beneficiaries as insurance under 
policies taken out by the decedent upon his own life” as a 
part of the gross estate. 

As a complement to section 302(c) section 315(b) pro¬ 
vides that 

“If (1) except in the case of a bona fide sale for an 
adequate and full consideration in money or money’s 
worth, the decedent makes a transfer * * * of any prop¬ 
erty in contemplation of or intended to take effect in 
possession or enjoyment at or after his death, * * * and 
if * * * the tax in respect thereto is not paid when due, 
then the transferee* * * shall be personally liable for 
such tax” and the property shall be subject to a tax 
lien equal to the amount of the tax. 

As a complement to section 302(g) section 315(b) fur¬ 
ther provides that 

“ * * * (2) if insurance passes under a contract exe¬ 
cuted by the decedent in favor of a specific beneficiary 
and if * * * the tax in respect thereto is not paid when 
due, then the * * * beneficiary shall be personally liable 
for such tax, and such property, * * * to the extent of 
such beneficiary’s interest under such contract of in¬ 
surance, shall be subject to a * * * lien equal to the 
amount of such tax.” 

Analysis shows: That only the recipient of property 
transferred in the kind of a transfer that is taxable under 
the Federal estate tax law can be held liable under section 
315(b). 

First, it will be noted that 315(b) applies to transfers by 
the decedent “of any property in contemplation of or in¬ 
tended to take effect in possession or enjoyment at or after 
hisj death.” Those transfers in contemplation of death or 
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intended to take effect in possession or enjoyment at or 
after death made without “adequate and full consideration 
in money or money’s worth” are transfers of property 
included for taxation under section 302 of the Federal es¬ 
tate tax law. 

Second, it will be further noted that after defining the 
kinds of transfers covered, 315(b) then says that if “the tax 
in respect thereto is not paid when due, then the transferee 
* * * shall be personally liable for such tax.” The language 
“in respect thereto” relates to the tax on the kind of trans¬ 
fer covered bv the statute. Unless the transfer is taxable 
there is, of course, no transferee liability “in respect there¬ 
to.” 

It necessarily follows that only those who are transferees 
of a transfer which is covered by the Federal estate tax 
law, i.e.y those who are in possession or enjoyment of prop¬ 
erty received from the decedent without a full and adequate 
consideration and under a transfer on which an estate tax 
is imposed, can be held liable for the tax “in respect there¬ 
to” as transferees under section 315(b). Under no circum¬ 
stances is a transfer taxed by the Federal estate tax law if 
full and adequate consideration is given therefor, and obvi¬ 
ously no transferee liability is imposed in respect to a trans¬ 
fer on which no estate tax is imposed. 

The federal estate tax law operates only on the privilege 
of making transfers at death or in contemplation of death 
without adequate and full consideration. Stated con¬ 
versely, the estate tax does not seek to tax the privilege of 
either paying money or making transfers of any nature for 
full and adequate consideration. And section 315(b) op¬ 
erates only within the bounds of the Federal estate tax law. 

When a person pays money, or exchanges or disposes of 
property by a transfer of any nature for adequate and full 
consideration, the money and property so paid, exchanged, 
or transferred is no longer a part of his estate. Such money 
and property is not included as a part of a decedent’s gross 
estate under section 302 and is not a part of “the value of 
the net estate # # * upon the transfer” of which the Federal 
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estate tax is imposed under section 301 of the Revenue Act 
of 1926 (Act of February 26, 1926, c. 27; 44 Stat. 69, 70; 
U. S. C., title 26, sec. 410. Cf. sec. 810 Internal Revenue 
Code.) 

An illustration will make this more apparent: Mr. A has 
a large estate held in the form of securities. He is in ad- 
vanced years and his health is failing. He decides that his 
heirs will probably not handle securities wisely. Therefore, 
in contemplation of death, he converts his entire estate into 
cash and takes that cash and purchases real estate and gives 
that real estate to his heirs. Then Mr. A dies. Quite obvi¬ 
ously, the Commissioner has to proceed against the donees 
of that real estate because they are the transferees of the 
property in contemplation of death and that is the transfer 
taxed. The Commissioner cannot proceed against those 
who sold that property to Mr. A and to whom he paid the 
purchase price. Those payees of the purchase price have 
received nothing from the decedent or his estate without 
full and adequate consideration. Those payments of the 
purchase price are not the kinds of transactions taxed un¬ 
der the Federal estate tax law and no liability can be im¬ 
posed on the payees under section 315(b). 

Other illustrations can be given: Certainlv if a decedent 
lias, in contemplation of death, for reasons good and satis¬ 
factory to him, transferred his real estate in exchange for 
real estate of equal value, such transferee of the decedent’s 
real estate has no personal liability imposed upon him by 
section 315(b) even though he is the transferee of the 
decedent’s property and even though that property was 
not acquired by the transferee in a sale transaction. This 
is because the tax imposing provisions of the Federal estate 
tax law do not tax that exchange of real estate for other 
real estate of equal value and 315(b) is, therefore, not 
applicable. 

Likewise, it would not be argued that when a man in con¬ 
templation of death pays all of his debts the payees are the 
recipients of transfers in contemplation of death and, there¬ 
fore, personally liable for the decedent’s Federal estate tax. 
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Here, again, tlie imposing provisions of the Federal estate 
tax law do not tax the privilege of paying those debts and 
section 315(b) does not enlarge the Federal estate tax law. 

For the sake of clarifying our argument facts may be 
assumed which do not exist: Assume that at the instant of 
Mr. Hanna’s death the companies were required to make 
constructive payment of the lump sums to him or his estate 
—which constructive payment is not in accordance with the 
facts at all—and that at that same instant Mr. Hanna or his 
estate constructively paid the lump sums back over to the 
companies—which again is not at all in accordance with the 
facts—in consideration of the companies assuming the ob¬ 
ligations to the beneficiaries which they now have under 
the settlement option contracts. With those assumed facts 
we have a payment for full consideration and still do not 
have a transfer to the insurance companies within the mean¬ 
ing of section 315(b). 

One who has received a payment of money from a deced¬ 
ent or his estate can never be a transferee under section 
315(b). That is because a payment, by its very nature, is 
made to the payee for full consideration. A payment, in 
other words, is the exact opposite of a gift. The payment 
of the purchase price or cost of property, such as, real 
estate, or corporate bonds, or annuities, or life insurance 
contracts, or settlement option contracts, is not a transac¬ 
tion taxed under the Federal estate tax law and a payee in 
those transactions has no liability imposed upon him by 
section 315(b). 

The only kinds of transfers that are taxable under the 
Federal estate tax law, to put it in the simplest terms, are 
“gifts,’* i.e., devises, bequests, legacies, distributions, and 
gifts made in contemplation of death or intended to take 
effect in possession or enjoyment at or after death—all of 
which are transfers made without consideration. They are 
“gifts” that pass by virtue of a will, or “gifts” by virtue 
of intestacy laws, or the specified gifts made during life¬ 
time. A transaction, whether it be a transfer or an exchange 
or a payment, whereby the transferee or the exchangee or 
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the payee gives full value and incurs liabilities of equal 
amount is never taxable under the Federal estate tax law 
and can never give rise to the personal liability imposed 
by section 315(b). Those recipients are not in possession 
and enjoyment without full and adequate consideration and 
are not covered by the law. 

This construction of 315(b) is in exact accordance with 
the construction placed on the section by the Conference 
Committee of both houses of Congress when enacting the 
Revenue Act of 1926. The House of Representatives Report 
Xo. 356 made during the First Session of the 69th Con¬ 
gress reads: 

i “Among tlic liabilities which the procedure outlined 
in section S16 will cover are the liability in respect of an 
estate tax, of an heir, devisee, distributee, or legatee of 
the decedent and the liability under section 315(b) of 
a transferee of a gift made by a decedent hi contempla¬ 
tion of death, or of a specific beneficiary of an insur¬ 
ance contract of a decedent; the liability of a donee of 
a gift in respect of the gift tax imposed on the donor 
under the Revenue Act of 1924, as amended; and the 
tort liability of a fiduciary in his own person and estate 
under section 3467 of the Revised Statutes for the dis¬ 
tribution of an estate within his control without mak¬ 
ing adequate provisions for the payment of taxes to 
the Government. The notice given by an executor to 
the Commissioner in conformity with section 317 is, of 
course, subject to the requirements of section 304 (a) 
as well as to the regulations by the Commissioner with 
the approval of the Secretary under section 317.” 
(Italics ours.) 

This statement, which leaves no room for doubt about the 
meaning of section 315(b), is found at page 50 of the Con¬ 
gressional Report and at page 376 of the Internal Revenue 
Cumulative Bulletin, 1939-1 (part 2). 

Clearly, these petitioners received no gift of property 
from the decedent at the time of his death or at any other 
time. Their liabilities were actually increased. The insur¬ 
ance companies suffered losses upon the death of Bert 
Hanna and their records show these losses as death losses. 
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Under no conceivable aspect has any transfer of property 
been made to the petitioners on which an estate tax may be 
imposed and section 315(b) does not impose a personal 
liability on these companies. Congress would never pro¬ 
vide for the imposition of a personal liability as “a trans¬ 
feree of property of a decedent or donor” against one who 
has given full value and incurred obligations to others of 
an equal amount. 

Section 315(b) expressly defines the transfers covered 
(Higley v. Commissioner of Internal Revenue, 69 Fed. (2d) 
160, 13 A. F. T. R. 663 (C. C. A. 8th Cir., 1934)) and ex¬ 
cludes the possibility that one who gives full value in money 
or money’s worth and incurs liabilities of equal amount 
(such as banks when they accept deposits, corporations 
when they sell their bonds, and insurance companies obli¬ 
gated under settlement option contracts) can, in addition, 
have imposed upon him personal liability as a transferee 
for a deficiency in Federal estate tax. The facts presented 
here belie the thought that petitioners have been the recip¬ 
ients of a gift or are in “possession or enjoyment” of any¬ 
thing without “an adequate and full consideration in money 
or money’s worth.” They are not the transferees of the 
estate of Bert Hanna and no liability is imposed upon them 
by section 315(b). 


Point III. 

The Commissioner has mistaken his remedy. The specific 
beneficiaries received full value of insurance as a gift 
and are liable for the estate tax under section 315(b). 

The facts presented here, as well as the opinions of the 
Supreme Court, the Circuit Courts of Appeals, and the pro¬ 
visions of the Federal estate tax law discussed above, make 
it clear that the beneficiaries named by Mr. Hanna are the 
transferees of the property represented by his insurance. 
Those beneficiaries are in possession or enjoyment of every 
iota of the value of that property. The decedent’s rights 
were shifted and transferred to them at the instant of death. 
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This constituted a gift to the beneficiaries without any con¬ 
sideration whatsoever. They are the specific beneficiaries 
under the contracts of insurance within the exact language 
of (2) of section 315(b). Those beneficiaries would be the 
last to deny that they have been enriched by the death of 
Mr. Hanna and that they are the recipients of a gift from 
him. That shifting of economic benefits to them is the trans¬ 
fer taxed by the Federal estate tax law and the Supreme 
Court so held in the Chase National Bank case, supra. The 
beneficiaries are the persons made personally liable by both 
the letter and the spirit of section 315(b). 

That the petitioners’ position is unquestionably sound 
may again be illustrated by a closely analogous hypothetical 
case: Mr. A, in contemplation of death, purchases United 
States Defense Bonds from the Treasurer of the United 
States in the amount of $10,000.00. He has the bonds issued 
in the name of his son, B, and delivers them to him as a 
gift. Mr. A dies and the estate is unable to pay the Federal 
estate tax due. Who is the transferee, the son, B, or the 
Treasurer of the United States? Obviously, the son is the 
transferee. The Treasurer of the United States has given 
full value and is charged with the liabilities provided in the 
terms of the bonds. B, on the other hand, is in possession 
or enjoyment without adequate and full consideration and 
is made personally liable for the tax. 

The Commissioner has mistaken his remedy. He should 
proceed against the beneficiaries in accordance with the ex¬ 
press language of section 315(b), which in (2), as we have 
seen, provides: 

“* * * (2) if insurance passes under a contract 
executed by the decedent in favor of a specific bene¬ 
ficiary and if * * * the tax in respect thereto is not 
paid when due, then the * * * beneficiary shall be per¬ 
sonally liable for such tax , and such property, * * * 
to the extent of such beneficiary’s interest under such 
contract of insurance, shall be subject to a * * # lien 
equal to the amount of such tax.” (Italics ours.) 
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Through this course the Commissioner could establish his 
claim against the beneficiaries in a proceeding meeting the 
requirements of due process of law wherein the beneficiaries 
are given notice and an opportunity to be heard. After 
establishing his claim in such a proceeding, the Commis¬ 
sioner could secure satisfaction by garnishment or other 
proper remedy. The course which he is now pursuing in 
the instant cases is not authorized by section 315(b) and, 
we submit, will never be authorized by Congress inasmuch 
as such a procedure does not meet with any of the require¬ 
ments of due process of law and would violate every con¬ 
sideration of public policy. 

Point IV. 

The majority opinion below is unsound and its application 
of section 315(b) would, if upheld, render the statute 
unconstitutional. 

In his first opinion (App. 16-23) Member Black strongly 
relied upon the opinion of the Appellate Division for the 
First Judicial Department of the State of New York in 
the case of In re Scott’s Will (Sur. Ct. N. Y. Co. 1936) 158 
Misc. 481, 286 N. Y. S. 138, affd. (App. Div. 1st Dep’t. 1937) 
249 App. Div. 542, 293 N. Y. S. 126, affd. per curiam 274 
N. Y. 538, 10 N. E. (2d) 538. In petitioners’ motion for re¬ 
consideration by the full Board it was shown that the Scott 
case completely fails to support the conclusion reached by 
the Board in the instant cases. In Member Black’s excel¬ 
lently reasoned second opinion (App. 35-40) he recognized 
this and expressed the view that the Board had erred in 
its construction of section 315(b) as set out in his first 
opinion and concluded that consequently there was no need 
to discuss the case of In re Scott’sWill, supra. Petitioners’ 
motion for reconsideration by the full Board discusses the 
Scott case in detail and is printed in full at pages 25 to 35 
of our appendix. 
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In view of the above, we think it will suffice to deal brieflv 
with the Scott case at this point. The holding in that case 
was as follows: 

First. Judgment was given against the insurance bene¬ 
ficiaries, all of whom were before the court. (2S6 N. Y. S. 
138, 140.) 

Second. The court ordered and directed “Such of the 
beneficiaries as have been furnished with certificates of in¬ 
terest or other instuments indicating their rights under the 
policies * * * to return such evidences to the companies 
respectively for indorsement or for cancellation or for re¬ 
issue of an appropriate certificate evidencing more accu¬ 
rately the actual interest of the respective beneficiaries 
* • (286 N. Y. S. 138, 146.) 

Third. The court further decreed that “the insurance 
companies in turn are authorized to deduct the amounts so 
paid” to the executor “from the benefits accruing to the 
beneficiaries under the policies.” (286 N. Y. S. 138,146.) 

The holding in the Scott case was made under section 124 
of the New York Decedent Estate Law which was especially 
designed and “drawn by the commission appointed to inves¬ 
tigate defects in the laws of estates and the representatives 
of the New York State Tax Commission” and “as drafted 
authorizes the surrogate in an accounting or other appro¬ 
priate proceeding {where all persons interested shall have 
been given notice) to hear the respective claims of the par¬ 
ties and to make an equitable proration or apportionment 
of tdie estate taxes.” Combined Reports of the Decedent 
Estate Commission, Reprint Edition, page 338. 

The Scott case does not stand for the proposition that 
judgment may be entered under section 124 of the New York 
Decedent Estate Law fixing liability against an insurance 
company—nor even intimate that such action may be taken 
under section 315(b)—without notice to, an opportunity to 
be heard, and a binding decree of the court against the 
beneficiaries. 
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The issue presented in the instant cases was in no way 
involved or passed upon in the Scott case. The only issue 
in the Scott case related to the rights of the executor against 
the insurance companies after judgment subjecting the 
beneficiaries’ interest to payment of the full amount due 
had been entered against the beneficiaries. The only issue 
in the instant cases relates to the rights of the Commis¬ 
sioner against the insurance companies before judgment 
has been entered against the beneficiaries. The question 
whether the insurance companies were transferees was of 
no importance in the Scott case just as it would not be of 
any importance if the Commissioner secured judgment 
against the beneficiaries of Mr. Hanna’s insurance and then 
secured satisfaction of that judgment through garnishment 
proceedings against the companies. 

The language of section 124 of the New York Decedent 
Estate Law, under which the Scott case was decided, is 
fundamentally different in both its purpose and its terms. 
All transfers are covered by section 124, not just the par¬ 
ticular transfers prescribed by section 315(b); moreover, 
section 124 provides a summary proceeding for the execu¬ 
tor not provided or intended for the Commissioner under 
section 315(b). And the Constitutional guarantee of due 
process of law is complied with under section 124 by giving 
notice and an opportunity to be heard to all interested par¬ 
ties. Section 124 reads, in part, as follows: “• * * the 
amount of tax so paid” by the executor “shall be equitably 
prorated among the persons interested in the estate to 
whom such property is or may be transferred or to whom 
any benefit accrues.” Under that broad, all inclusive lan¬ 
guage obviously transactions are included which are not 
covered by section 315(b). This is testified to by the lan¬ 
guage itself as well as by the recognition of the require¬ 
ments of due process of law in enforcing the statute. Be¬ 
cause of the fundamental differences in the two statutes 
and in the two proceedings, the opinion rendered under sec¬ 
tion 124 of the New’ York Decedent Estate Law’ in the Scott 
case is not authority for the construction placed on section 
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315(b) of the Federal estate tax law by the Board’s major¬ 
ity opinion. 

A bookkeeping: transaction, recording the passing of full 
value in money or money’s worth to the beneficiaries and 
showing liabilities of equal amount against the insurance 
companies, cannot properly be held to constitute a transfer 
making the companies personally liable for the estate tax 
under section 315(b). The Scott case did not do this and on 
no theory supports such a result. That result, with the ex¬ 
ception of the Board’s majority opinion in the instant cases, 
has never heretofore been reached in the case of any person, 
corporate or individual, in the history of the transferee 
sections as contained in the Revenue Acts. 

The procedure followed and result reached in the Scott 
case pursuant to the provisions of section 124 were in ac¬ 
cordance with the requirements of due process of law and 
not in violation of the Constitution of the United States. 
The judgment in the Scott case fully protected the com¬ 
panies by reducing their obligations to the beneficiaries. 
That case can never properly be held to support an utterly 
different procedure and result completely lacking in the re¬ 
quirements of due process of law and leaving outstanding 
the full amount of the companies’ obligations to the bene¬ 
ficiaries under the provisions of section 315(b) as decided 
by the majority of the Board. 

It must be kept in mind that in the instant cases—unlike 
the Scott case—(1) no notice has been given to the bene¬ 
ficiaries and it is probable that some of them at least do 
not know of these proceedings today, (2) the beneficiaries 
have never been gfiven an opportunity to be heard before 
any tribunal, and (3) no judgment or decree has been en¬ 
tered against the beneficiaries determining the correctness 
of the Commissioner’s claim and subjecting their interest 
in the insurance to the satisfaction of that claim. 

In the instant cases we are necessarily dealing either with 
the property of the beneficiaries or with the property of the 
life insurance companies. Consequently, it is of funda¬ 
mental importance to take cognizance of the fact that the 
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rule established by the majority opinion below will neces¬ 
sarily result in the violation of the constitutional guaran¬ 
tees of due process of law by either ( 1 ) taking the bene¬ 
ficiaries’ property without notice atid an opportunity to be 
heard or (2) taking the life insurance companies’ property 
for the payment of the liability of another which they do 
not owe and in which they do not have the slightest interest. 
The only escape from this dilemma lies in requiring the 
Commissioner of Internal Revenue to proceed first against 
the beneficiaries as provided in section 315(b). The Con¬ 
stitution of the United States permits no alternative. 
Bolden v. Hardy , 169 U. S. 366, 42 L. Ed. 780 (1898); 
Beiner v. Donnan, 285 U. S. 312, 76 L. Ed. 772 (1932). 

Point V. 

Sound reasons of policy support the petitioners’ position. 

It clearly appears from the purpose of Congress as ex¬ 
plicitly set out in section 315(b), the opinions of the courts, 
and the requisites of due process of law that the Commis¬ 
sioner should be required to proceed against the insurance 
beneficiaries. Sound reasons of policy support the pre¬ 
scribed procedure. 

Upon consideration it becomes apparent that a rule per¬ 
mitting the respondent to subject the beneficiaries’ prop¬ 
erty to the payment of the tax liability claimed without 
notice or an opportunity to be heard would seriously preju¬ 
dice the interest of every person carrying a policy of life 
insurance, as well as the interest of every person who is a 
beneficiary under a policy, and might well jeopardize the 
institution of life insurance as it has developed in the 
United States. To test the accuracy of this statement \re 
need only to consider the results that would ensue from 
such a rule. 

The beneficiaries of the insurance in the instant cases are 
vitally interested in the amount of estate tax liability of 
the estate of Bert Hanna. They are the parties who should 
be given a day in court, or at least an opportunity for such 
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a day, in order to contest the correctness of the Commis¬ 
sioner’s claim. To them it is important that the Commis¬ 
sioner collect the correct amount of estate tax and no more. 

The life insurance companies should have absolutely no 
interest in the Federal estate tax liability of the estate of 
Bert Hanna. It is beyond the scope of their function to 
dispose of the Federal government’s claims for estate tax. 
Their duty is to pay promptly to the beneficiaries the 
amounts called for under the contracts. This purpose— 
and, indeed, the very purpose and function of life insur¬ 
ance itself—will be defeated if the companies must delay 
payments to beneficiaries for the months or years necessary 
to settle first the respondent’s claims for estate taxes. 

Moreover, under the terms of the contracts fixing the pe¬ 
titioners’ obligations, there is no provision whereby they 
can be relieved of one penny of their indebtedness to the 
beneficiaries by paying money to the Federal government 
in settlement of this estate tax deficiency. Under the cir¬ 
cumstances presented, on what conceivable principle can 
these companies be required to pay a tax of another which 
they do not owe and in which they have no interest? Fur¬ 
thermore, under the terms of their contracts the petition¬ 
ers haven’t the slightest right to make a claim against the 
beneficiaries or diminish their interest to the extent of the 
expenses incurred in contesting the Federal estate tax lia¬ 
bility of a decedent who carried life insurance with them. 
Under such circumstances, must the life insurance com¬ 
panies take all of the steps necessary to determine the cor¬ 
rect amount of estate tax liability, pay the expenses attrib¬ 
utable thereto out of their general corporate funds, and thus 
diminish the value of all the interests of all of their other 
policyholders ? It does seem that it would be entirely out of 
keeping with every consideration of public policy to require 
the thousands of policyholders, the vast majority of whom 
is in no way concerned with Federal estate taxes, to be com¬ 
pelled to bear the expense of settling the estate tax liability 
of an estate which is large enough to have such a tax im¬ 
posed. 
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In many instances it might be to the self-interest of life 
insurance companies to pay any deficiency the respondent 
might claim as Federal estate tax. Clearly, settlement op¬ 
tion contracts written during high interest periods which 
become payable in installments during periods of low in¬ 
terest yield are highly desirable assets of the beneficiaries. 
Insofar as the companies are concerned, they could profit¬ 
ably be disposed of by paying money over to the govern¬ 
ment in settlement of estate taxes in whatever amount 
claimed, if by so doing the companies would be relieved of 
their obligations to the beneficiaries. These petitioners are 
anxious to avoid a situation so out of keeping with sound 
public policy and we believe that no party to this proceed¬ 
ing should favor a result so fraught with danger. Not only 
should the beneficiaries be given notice and an opportunity 
to be heard on the question as to the amount of the liability, 
but they should have an opportunity to discharge their 
personal liability from some source other than their inter¬ 
est in the life insurance and thus retain the asset belonging 
to them as represented by the settlement option contracts. 

The cases at bar present a striking illustration of the vice 
of the procedure here contended for by the respondent in¬ 
sofar as ascertainment of the true amount of tax liability 
is concerned. The Commissioner made a final determina¬ 
tion in his notice of deficiency to the effect that estate tax 
was due from the estate of Bert Hanna in the amount of 
$13,881.43 (App. 16). Subsequently, the Commissioner con¬ 
ceded, on the basis of information which was not at all with¬ 
in the knowledge of the life insurance companies, that the 
amount due was not in excess of $5,002.46 (App. 16). A 
further audit of the entire estate may show that the Com¬ 
missioner is again in error. 

Certainly litigation between the insurance companies and 
the beneficiaries is the inevitable consequence that would 
ensue from sustaining the position taken by the majority 
of the Board below. Such a result is not in keeping with 
sound public policy and is one which the life insurance 
companies make every effort to avoid. 
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From the point of view of the insured, also, the procedure 
which the respondent now seeks to uphold takes on an un¬ 
fortunate aspect. Bert Hanna more than a quarter of a 
century ago took out the earliest of the insurance policies 
involved and more than sixteen years ago took out the last 
of those policies. Over the years he paid premiums in the 
belief that the companies would cany out the terms of any 
contract entered into with respect to the payment of bene¬ 
ficiaries. lie had every right to assume that those bene¬ 
ficiaries would not be deprived of the payments stipulated 
in the contracts without the slightest opportunity for a day 
in court or a chance to be heard in a proceeding of any 
nature. 

CONCLUSION. 

Section 315(b) of the Revenue Act of 1926, as amended, 
does not impose the liability here involved upon the peti¬ 
tioners and the majority opinion of the Board below should 
be reversed. 

Respectfully submitted, 

David R. Shelton, 
Counsel for Petitioners. 
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APPENDIX TO BRIEF FOR PETITIONERS 

I. 

PETITIONS AND ANSWERS. 

United States Board of Tax Appeals 
Docket No. 94789. 

JOHN HANCOCK MUTUAL LIFE INSURANCE 
COMPANY, Petitioner, 


v. 

COMMISSIONER OF INTERNAL REVENUE, 

Respondent. 

Petition 1 

3. The notice of deficiency * * • was mailed to the Peti¬ 
tioner on or about April 26, 1938. 

4. The taxes in controversy are Federal estate taxes for 
the vear 1934 * * *. 

w 

5. The determination of tax set forth in said notice of 
deficiency is based upon the following errors: 

• *##•#•••• 

12 (c) The Commissioner erred in determining that 

Petitioner has any “liability as trustee and trans¬ 
feree of life insurance included in the gross estate of Bert 
Hanna, deceased, for the purpose of Federal estate tax.” 

#•*••••*•• 


i The Petitions in The Northwestern Mutual Life Insurance Company, 
Docket No. 94790, Connecticut General Life Insurance Company, Docket No. 
94791, State Mutual Life Assurance Company, Docket No. 94792, and Equit¬ 
able Life Insurance Company of Iowa, Docket No. 94793, contain allegations 
and prayers for relief identical to those quoted from the Petition of John 
Hancock Mutual Life Insurance Company, Docket No. 94789. 
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(e) The Commissioner erred in determining that the 
Petitioner is trustee and transferee of life insurance in¬ 
cluded in the gross estate of Bert Hanna, deceased. 

• ••••••**• 

13 6. The facts upon which Petitioner relies as the 
basis for the proceeding are as follows: 

*#****•#*# 

14 (f) That Petitioner is not now and has never at 
any time been trustee and transferee, or trustee, or 

transferee, of life insurance, or property, or assets of any 
nature of, from, belonging to, or on behalf of the estate of 
Bert Hanna, deceased. 

15 Wherefore, the Petitioner prays that this Board 
i may hear this proceeding, redetermine, find and de¬ 
cide: 

(a) That Petitioner is neither trustee and transferee, nor 
trustee, nor transferee, of life insurance, or property, or 
assets of any nature of, from, belonging to, or on behalf of 
the estate of Bert Hanna, deceased; 

(b) That there is no deficiency or liability against Peti¬ 
tioner for or on account of the Federal estate tax of the 
estate of Bert Hanna, deceased; 

• •*•••*•«# 

DAVID R. SHELTON, 

Munsey Building, 

Washington, D. C., 

Counsel for Petitioner. 
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23 United States Board of Tax Appeals 

Docket No. 94789. 

John Hancock Mutual Life Insurance Company, 

Petitioner , 


v. 

Commissioner of Internal Revenue, 
Respondent. 

Answer 2 

********** 

* * * 3 and 4. Admits the allegations contained in para¬ 
graphs * * # 3 and 4 of the petition. 

5 (a) to (i), inclusive. Denies the allegations contained 
in paragraphs 5 (a) to (i), inclusive, of the petition. 

g#*#####*# 

(d) to (f), inclusive. Denies the allegations contained in 
paragraphs 6 (d) to (f), inclusive, of the petition. 

********** 

24 10. That the petitioner is in possession of insur¬ 

ance monies belonging to the Estate of Bert Hanna, 
Deceased, and obtained under a contract executed by the 
decedent in favor of specific beneficiaries, and that the 
amount so held by the petitioner is in excess of the tax lia¬ 
bility herein sought to be collected, together with interest 
as provided by law. 

11. That notice and demand was made upon the executrix 
for the Estate of said Bert Hanna, Deceased, for the pur¬ 
pose of collecting the said amount of estate tax herein¬ 
before stated to have been assessed against the said estate 
and that no payment has been made in connection therewith. 

12. That by reason of the aforesaid, this petitioner be- 

2 The Answers in The Xorth western Mutual Life Insurance Company, 
Docket No. 94790, Connecticut General Life Insurance Company , Docket No. 
94791, State Mutual Life Assurance Company, Docket No. 94792, and Equit¬ 
able Life Insurance Company of Iowa, Docket No. 94793, contain admissions, 
denials, allegations, and prayers for relief identical to those quoted from the 
Answer in John Hancock Mutual Life Insurance Company, Docket No. 94789. 
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came a transferee within the meaning of Sections 315 and 
316 of the Revenue Act of 1926 as amended, and as such is 
liable for the payment of $5,002.46, together with interest 
as provided by law. 

Wherefore, it is prayed that the petitioner’s appeal be 
denied, that the Commissioner’s determination be approved 
and that the petitioner be held to be liable at law and in 
equity as transferee of the assets of Bert Hanna, Deceased, 
in the amount of $5,002.46, together with interest as pro¬ 
vided by law, being an amount less than that held by the 
petitioner constituting property of the said estate. 

J. P. WENCHEL, 

Chief Counsel , 

Bureau of Internal Revenue. 

n. 

' STIPULATIONS OF FACTS. 

United States Board of Tax Appeals 
Docket No. 94789. 

John Hancock Mutual Life Insurance Company, 

Petitioner , 

v. 

Commissioner of Internal Revenue, 
Respondent. 

Stipulation of Facts 3 

28 It is hereby stipulated and agreed by and between 
! the parties to this proceeding, through their respec¬ 
tive counsel, as follows: 

**•••••••* 


3 Agreed Stipulations of Facts executed by the parties through their counsel 
in The Northwestern Mutual Life Insurance Company, Docket No. 94790, 
Connecticut General Life Insurance Company, Docket No. 94791, State Mutual 
Life Assurance Company, Docket No. 94792, and Equitable Life Insurance 
Company of Iowa, Docket No. 94793, contain paragraphs to the same effect as 
those quoted from the Stipulation of Facts in the case of John Ilancock 
Mutual Life Insurance Company, Docket No. 94789. 
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29 6. The Petitioner is now and at all times has been 

complying with the terms and conditions of each of 
the aforesaid contracts of life insurance and of the said 
settlement option contract and pursuant thereto has since 
the death of Bert Hanna followed such terms and condi¬ 
tions with respect to payments to beneficiaries and other¬ 
wise. 

7. The value attributable to the aforementioned contracts 
is in an amount more than sufficient to satisfy the tax and 
interest here involved. 

DAVID R. SHELTON, 

Counsel for Petitioner, 

J. P. WENCHEL, 

Chief Counsel, 

Bureau of Internal Revenue, 
Counsel for Respondent. 

III. 

FINDINGS OF FACT AND MAJORITY AND DISSENT¬ 
ING OPINIONS PROMULGATED SEPTEMBER 27, 
1940. 

321 United States Board of Tax Appeals 


John Hancock Mutual Life Insurance Company, 

Petitioner, et al. 1 
v. 

Commissioner of Internal Revenue, Respondent. 
Docket Nos. 94789, 94790, 94791, 94792, 94793. 

Promulgated September 27, 1940. 

Decedent during his lifetime contracted for certain life 
insurance with 5 companies, the petitioners herein. Prior 
to his death, he executed with each company a written settle¬ 
ment option contract. Under these contracts the decedent 

i Proceedings of the following petitioners are consolidated herewith: The 
Northwestern Mutual Life Insurance Company; Connecticut General Life 
Insurance Company; State Mutual Life Assurance Company; and Equitable 
Life Insurance Company of Iowa. 
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specified the beneficiaries, but reserved the right to change, 
and directed the companies, upon his death, to retain the 
proceeds and in certain instances to pay interest on such 
proceeds to his wife for life, with remainders over, and in 
certain other instances to pay certain amounts to certain 
beneficiaries in 120 monthly installments. Decedent died 
without making any further change in beneficiaries or any 
further agreements. His estate has at all times been insol¬ 
vent. The Commissioner determined an estate tax liability, 
which has not been paid, and he proposes to assess that lia¬ 
bility, together with interest thereon, against each petitioner 
as its liability as trustee and transferee under sections 315 
(b) and 316 (a) (1) of the Revenue Act of 1926, as amended. 
In the case of each petitioner the value attributable to the 
amounts withheld for settlement with the beneficiaries by 
deferred payments is in an amount more than sufficient to 
satisfy the tax and interest due thereon. Held , petitioners 
are liable for the tax and interest in question as transferees, 
under section 315 (b) and section 316 of the Revenue Act of 
1926, as amended. 

David R. Shelton, Esq., for the petitioners. 

Lewis S. Pendleton, Esq., for the respondent. 

Pursuant to sections 315 and 316 of the Revenue Act of 
1926, as amended, the respondent in notices of deficiency to 
each petitioner has proposed for assessment against each 
petitioner the sum of $5,002.46 as “constituting your liabil¬ 
ity as trustee and transferee of life insurance included in 
the gross estate of Bert Hanna, deceased, for the purpose of 
Federal estate tax.” Although each of the five petitions 
contains assignments of error, which not only deny 
322 that the respective petitioners are liable as trustees or 
transferees but also deny that there is any deficiency 
in estate tax due from the estate of Bert Hanna, deceased, 
the parties in their respective briefs, and in written stipula¬ 
tions of fact filed by them, hereinafter mentioned, recognize 
but one question for the Board to decide, namely, whether 
the petitioners are or any one of them is liable either as 
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trustee or transferee or as trustee and transferee, respec¬ 
tively, under sections 315 (b) and 316 (a)(1) of the Revenue 
Act of 1926, as amended, for the unpaid Federal estate tax 
of $5,002.46 determined to be due from the estate of Bert 
Hanna, deceased, plus interest as provided by law. The five 
proceedings were consolidated for hearing. 

Findings of Fact . 

Petitioners are all corporations and are engaged in the 
business of writing life insurance. Bert Hanna, sometimes 
hereinafter referred to as the decedent, died March 20,1934. 
During his lifetime the decedent entered into contracts of 
life insurance on his own life with petitioners as follows: 

Face 


Name of life 

Year contract 

Policy 

amount of 

insurance company 

entered into 

number 

insurance 

John Hancock Mutual 

1918 

973,613 

$45,350 

Do 

1918 

973,614 

5,000 

Do 

1920 

976,522 

11,000 

Northwestern Mutual 

1914 

1,043,618 

3,000 

Do 

1923 

1,426,593 

3,000 

Do 

1921 

1,476,201 

20,000 

Do 

1921 

1,509,961 

50,000 

Do 

1923 

1,651,962 

30,000 

Do 

1923 

1,651,963 

20,000 

Do 

1923 

1,651,964 

22,000 

Connecticut General 

1925 

262,147 

10,000 

State Mutual Life Assurance 1923 192,584Ex 

10,000 

Equitable of Iowa 

1911 

63,339 

2,000 

Do 

1915 

94,953 

2,000 

Do 

1916 

104,181 

10,000 


Hanna reserved the right to change the beneficiary in 
each of the aforementioned contracts, and during June 1933 
he changed the beneficiaries in each of the contracts by ex¬ 
ecuting with each company a written settlement option con¬ 
tract in which he reserved to himself the right to further 
change the beneficiaries. These settlement option contracts 
were duly accepted by the respective insurance companies 
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during June 1933 and became binding on both Hanna and 
the respective companies. The decedent died without mak¬ 
ing any change in any of the aforementioned settlement op¬ 
tion contracts. 

Under the settlement option contract with John Hancock 
Mutual Life Insurance Co. the decedent named as the bene¬ 
ficiaries of the three policies with that company “his wife, 
Anna Hanna, his nephew, Bert Hanna, his nieces, 
323 Dorothy G. Hanna and Mary J. Hanna, the wife and 
children of his said nephew, and the children of each 
of his said nieces.’’ Under this contract, the decedent di¬ 
rected that the proceeds of the three policies be left on de¬ 
posit with the company and that the company pay interest 
thereon at not less than percent per annum in equivalent 
monthly payments, beginning one month after his death, to 
his said wife during her lifetime, and after her death, or 
if she shall predecease him, then after his death, to his said 
nephew and his said nieces during their lifetimes, except 
that when the nephew and nieces reached the age of 50 years 
(which would be in 1966,1967, and 196S, respectively) he or 
she as the case might be could elect to receive his or her 
share in accordance with option three, which was a life in¬ 
come proposition the details of which are not material here. 
The settlement option contract also contained provisions for 
payment by the insurance company in the event of the death 
of the nephew or either of the nieces and further provided 
that, in the event of the death of the last survivor of the in¬ 
sured and all of the aforementioned beneficiaries before pay¬ 
ment in full, the amount due, or the commuted amount of 
any unpaid installments, if any there be, shall be paid in one 
sum to the executors or administrators of such last sur¬ 
vivor, and that this mode of settlement “shall not be varied 
by any beneficiary or beneficiaries.” 

The John Hancock 'Mutual Life Insurance Co. has at all 
times complied with the terms and conditions of each of the 
contracts of life insurance and of the settlement option con¬ 
tract to which it is a party. Pursuant thereto the company 
has since the death of the decedent followed the terms and 
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conditions of those contracts with respect to meeting its con¬ 
tractual liability thereunder. 

Under the settlement option contract with the Northwest¬ 
ern Mutual Life Insurance Co. the decedent elected that the 
proceeds of the seven policies with that company should be 
aggregated and settled collectively, as follows: 

(a) $10,000. of such proceeds shall be payable to Dee 
Hanna, brother, or in event of his death to Bessie Hanna, 
sister-in-law, in accordance with the provisions of Option C, 
payable monthly, 10 years guaranteed; provided however, 
in event of the death of Dee Hanna while receiving settle¬ 
ment under Option C, then Bessie Hanna shall continue un¬ 
der such option in accordance with its terms as to the stipu¬ 
lated installments remaining unpaid, if any. In event of 
the death of the survivor of Dee and Bessie Hanna, such 
portion or any remainder thereof shall be payable in one 
sum to Mark D. Hanna, nephew, if living, otherwise to the 
executors or administrators of Mark D. Hanna. 

Paragraphs (b), (c), and (d) of the settlement option con¬ 
tract with the Northwestern Mutual Life Insurance Co. 
were substantially the same as paragraph (a) above quoted, 
except only that the beneficiaries were other and different 
relatives of the decedent. Under paragraph (e) the dece¬ 
dent directed that payment of the remaining pro- 
324 ceeds of the seven policies wuth Northwestern be made 
to substantially the same beneficiaries as were named 
in the settlement option contract w r ith the John Hancock 
Mutual Life Insurance Co. and in a manner essentially simi¬ 
lar to the manner therein directed. The right “to surren¬ 
der and withdraw or commute ’ 9 w*as withheld from the ben¬ 
eficiaries. Option C mentioned in paragraph (a) above 
quoted is a part of the contracts of life insurance issued 
by the Northwestern Mutual Life Insurance Co. 

The Northwestern Mutual Life Insurance Co. has at all 
times complied wuth the terms and conditions of each of the 
contracts of life insurance and of the settlement option con¬ 
tract to which it is a party. Pursuant thereto the company 
has since the death of the decedent met its liability under 
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those contracts with respect to payments to the beneficiaries 
named. 

Under the settlement option contract with the Connecti¬ 
cut General Life Insurance Co., which contract was labeled 
“Trust Agreement No. TA-12505”, the company and Bert 
Hanna (thereinafter called the insured): 

* * * hereby agree that upon the death of the Insured the 
net proceeds then due under any policy of said Company 
made payable hereunder shall be paid to said Company, as 
Trustee-Beneficiary, to be held as a trust fund and disposed 
of as hereinafter stated. There is reserved to the Company 
the right to mingle the whole or any part of said fund with 
its general corporate assets as a part thereof, and the Com¬ 
pany is hereby authorized to pay any taxes assessed upon 
the fund in its hand as Trustee. 

This agreement shall be subject to and governed by the 
laws of the State of Connecticut * * *. The payees hereunder 
shall have no power to assign, commute or anticipate these 
paytnents or any part thereof, except as may be herein pro¬ 
vided, and said fund and all payments of income or princi¬ 
pal therefrom shall be exempt from all claims of creditors of 
the payees to the fullest extent permitted by law. 
******* * 

*' * * Any interest payments hereunder shall be at the 
rate of 3M>% per annum but at the sole discretion of the 
Company excess interest may be paid. Any commutations 
hereunder shall be at the rate of 3 J /2% compound interest 
per annum. * * * 

Policy No. 262,147 with the Connecticut General Life In- 
, surUnce Co. contained the following provision relative to 
additional methods of settlement: 

Upon written request of the then legal owner, the Com¬ 
pany will agree by endorsement to pay the proceeds of the 
policy in accordance with one of the following methods: 
******* * 

Option C. Deposit in Trust. The proceeds of this policy 
may be left with the Company in trust to pay interest at the 
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rate of not less than 3M>% per annum and at the termina¬ 
tion of the trust to distribute the fund in accordance with 
the terms of the trust agreement. 

325 Under the settlement option contract with Connec¬ 
ticut General the decedent directed that payment be 
made to the same beneficiaries as were named in the settle¬ 
ment option contract with the John Hancock Mutual Life 
Insurance Co. and in a manner essentially similar to the 
manner therein directed. 

The Connecticut General Life Insurance Co. is now and 
at all times has been complying with the terms and condi¬ 
tions of the aforesaid insurance policy and of the said settle¬ 
ment option contract and pursuant thereto has since the 
death of the decedent followed such terms and conditions 
with respect to payments to beneficiaries and otherwise. 

Under the settlement option contract with the State Mu¬ 
tual Life Assurance Co. the decedent directed that, if his 
policy with that company should become a claim by reason 
of his death, payment should be made to the same beneficia¬ 
ries as were named in the settlement option contract with 
the John Hancock Mutual Life Insurance Co. and in a man¬ 
ner essentially similar to the manner therein directed. The 
contract contained the following specific provisions: 

No person entitled to any part of the proceeds of said 
policy or policies, or any instalments of interest thereon, 
shall be permitted to commute, anticipate, encumber, alien¬ 
ate, or assign the same, or any part thereof except upon my 
written authority filed with the Company during my life¬ 
time ; and—to the extent permitted by the laws either of the 
state in which said policy or policies were delivered or of 
the state which may have jurisdiction over the disposition 
of the proceeds—no payments of interest or principal shall 
be in any way subject to such person’s debts, contracts, or 
engagements, nor to any judicial processes to levy upon or 
attach the same for payment thereof. 

It is agreed that the policy proceeds retained by the Com¬ 
pany pursuant to this request shall not be deemed to be im- 
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pressed with any separate trust, and shall be mingled by 
the Company with its general corporate funds. 

The State Mutual Life Assurance Co. is now and at all 
times has been complying with the terms and conditions of 
the aforesaid insurance policy and of the said settlement 
option contract and pursuant thereto has since the death of 
the decedent followed such terms and conditions with re¬ 
spect to payments to beneficiaries and otherwise, and in 
that connection issued on March 31, 1934, a contract desig¬ 
nated “Non-Negotiable Certificate of Indebtedness” No. 711 
for the amount of $6,S59.18. This certificate reads in part 
as follows: 

In consideration of the surrender for cancellation of Pol¬ 
icy No. 192584Ex issued by the Company on the life of Bert 
Hanna, therein called the insured, agrees to retain $6,859.18 
of the proceeds of the said policy in accordance with the con¬ 
ditions and provisions thereof, and promises to pay * • *. 

The “promises to pay” mentioned in the certificate were 
the same as those contained in the settlement option con¬ 
tract. 

Under the settlement option contract with the Equitable 
Life Insurance Co. of Iowa the decedent directed that settle¬ 
ment of the three policies with that company be made 
326 to the same beneficiaries as were named in the settle¬ 
ment option contract with the John Hancock Mutual 
Life Insurance Co. and in a manner essentially similar to 
the manner therein directed. Among other things the settle¬ 
ment option contract provided: 

I further direct that the beneficiaries herein named shall 
not have the right to anticipate, commute, assign or encum¬ 
ber any of the installments or income payable as above pro¬ 
vided, except as herein authorized; and said installments or 
income shall not be subject to the claims of any creditor of 
the beneficiaries and shall be free from the interference or 
control of any such creditor. 

The net proceeds or any part thereof retained by the Com¬ 
pany, as above provided, may be mingled with the general 
corporate funds of the Company. This Direction for Settle- 





13 


went and Supplementary Contract shall be governed by the 
laws of the State of Iowa. 

The Equitable is now and at all times has been complying 
with the terms and conditions of the aforesaid policies and 
of the said settlement option contract and pursuant thereto 
has since the death of the decedent followed such terms and 
conditions with respect to payments to beneficiaries and 
otherwise, and in that connection has issued “Supplemen¬ 
tary Contract No. 2580”, in which are incorporated the 
terms and conditions of the settlement option contract and 
an additional provision as follows: 

(12) The Present Value of the principal sum and inter¬ 
est due hereunder or of any installments remaining unpaid 
hereunder shall be secured by deposits of interest-bearing 
securities with the Insurance Department of the State of 
Iowa, as required by law. 

In every instance the proceeds of the fifteen policies car¬ 
ried by the decedent in the five petitioners herein involved 
were mingled with the general corporate assets of the com¬ 
panies and appropriate records are maintained to show the 
liability of each company under the terms of the contracts 
involved. 

The methods followed by the five petitioners in connection 
with the handling of their respective contractual liabilities 
upon the death of the insured are in all material respects the 
same and any differences therein are mere differences in de¬ 
tail and not in principle. As illustrative of all the methods, 
the one followed by the John Hancock Mutual Life Insur¬ 
ance Co. is described in the following paragraphs. 

Upon the death of the decedent an auditor’s warrant was 
prepared in the claim department of the company, showing 
that the gross proceeds of the three policies carried by the 
decedent in that company totaled, with distribution of sur¬ 
plus, $61,731.72. The auditor’s warrant also states the 
amount of policy loans, and the interest and premiums due, 
and shows the net amount of the proceeds to be $41,953.06. 

This last amount is the net amount due under the ac- 
327 count called “Supplementary Contracts Not Involv- 


14 


ing Life Contingencies”, and is the net amount of the com¬ 
pany’s liability which became due and payable under the 
terms of the settlement option contract. 

The actuarial department of the company maintains a 
supplementary card record for determining annually the 
liability of the company in connection with its obligations 
under the settlement option contract involved in this pro¬ 
ceeding. This record is further used in connection with the 
determination of the amounts, if any, due once each year, at 
the discretion and will of the board of directors, in addition 
to the guaranteed payments under the contract. This sup¬ 
plementary card record shows on its face that .S 1 /^ percent is 
the guaranteed rate of interest under which the interest pay¬ 
ments are determined in accordance with the contractual 
liability. In addition to the foregoing functions, the audit 
department uses the reverse side of the supplementary card 
record to indicate the dates of payment as they are made 
under the contract, and in this instance it is seen that the 
beneficiary of the contract received $119.73 in each of the 
months indicated. 

On April 17, 1934, the company issued its first “voucher 
check” to Anna Hanna in the amount of $119.73 for the 
“Atiit. of Monthly Instalment of Interest Due 4/20/34”, 
which due date was one month from the date of the dece¬ 
dent’s death. Stamped on the check was the notation 
“Claims on Supplementary Contracts Not Involving Life 
Contingencies.” A like check has been drawn each month 
since the death of Bert Hanna, with the exception noted in 
the succeeding paragraph. 

On March 17,1936, the company issued a “voucher check” 
to Anna Hanna in the amount of $231.74, on which was 
stamped “Amt. of Monthly Instalment of Int. Due 3/20/36 
Includes $112.01 Excess Int.” This check shows that the 
beneficiary received in addition to her monthly payment of 
interest in the amount of $119.73 an amount of $112.01 as 
“Excess Interest.” The amount of $112.01 is the equiva¬ 
lent of an additional one-fourth of one percent on the 
amount originally left on deposit with the company. 
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Pertinent pages from the annual statement of the John 
Hancock Mutual Life Insurance Co. for the year 1934 show 
that $S19.50 was credited during the year to renewal pre¬ 
miums on life insurance; that $41,953.06 was credited to the 
account labeled “Consideration for supplementary con¬ 
tracts not involving life contingenies”; that $1,320.16 was 
credited to an account labeled “Gross interest on premium 
notes, policy loans and liens’that $61,350 was debited to 
an account labeled “Death claims”; that $381.72 was deb¬ 
ited to an account labeled “Dividends to policyholders paid 
in cash or applied in liquidation of loans or notes”; and 
that $17,639 was credited to an account labeled 
328 “Loans made to policyholders on this company’s poli¬ 
cies assigned as collateral.” 

At no time have the books of John Hancock Mutual Life 
Insurance Co. shown a separate fund or a segregated fund 
in connection with the amount of the proceeds under the in¬ 
surance left by the decedent. Such funds have at all times 
been mingled with the insurance company’s general corpo¬ 
rate funds. The company must pay Anna Hanna 3 y» per¬ 
cent on the proceeds left with the company during her life, 
regardless of whether the company makes 3^2 percent on 
its general corporate funds. The John Hancock Mutual Life 
Insurance Co. has no trust assets. Its records and reports 
are approved each year by the Commonwealth of Massa¬ 
chusetts. 

In the case of each petitioner the value attributable to the 
amounts withheld for settlement with the beneficiaries by 
deferred payments under the aforementioned contracts with 
each petitioner is in an amount more than sufficient to satisfy 
the tax and interest here involved. 

The executrix of the estate of Bert Hanna, deceased, filed 
a Federal estate tax return for the estate with the collector 
of Internal Revenue at Detroit, Michigan, on April 25,1935, 
and included in this return, as a part of the decedent’s gross 
estate under section 302 (g) of the Revenue Act of 1926, the 
excess over $40,000 of the amount receivable by all bene¬ 
ficiaries as insurance under policies taken out by the dece- 
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dent upon his own life. This inclusion was not disturbed 
by the respondent. 

The estate of Bert Hanna, deceased, as of the date of the 
decedent’s death, and at all times subsequent thereto, was, 
and is, insolvent and no part of the Federal estate tax or in¬ 
terest in controversy in this proceeding has been paid. 

The notices of liability involved in the instant proceed¬ 
ings were mailed to each petitioner on April 26, 1938. The 
first sentence of each notice was as follows: “Pursuant to 
sections 315 and 316 of the Revenue Act of 1926, as amended, 
there is proposed for assessment against you the sum of 
$13,881.43 [$7,696.61 in Docket No. 94791; $6,905.18 in 
Docket No. 94792; and $9,687.88 in Docket No. 94793], con¬ 
stituting your liability as trustee and transferee of life in¬ 
surance included in the gross estate of Bert Hanna, de¬ 
ceased, for the purpose of Federal estate tax.” On June 9, 
1938, the respondent addressed a letter to each petitioner, in 
which the respondent conceded that due to certain addi¬ 
tional deductions not material here the total principal 
amount of Federal estate tax involved in each proceeding 
was $5,002.46 instead of the amounts indicated in the respec¬ 
tive notices dated April 26, 1938. 

We believe this constitutes a finding of all the material 
facts involved, but we incorporate herein by reference as a 
part of these findings the stipulations of facts which were 
filed by the parties and are referred to in our preliminary 
statement. 

329 Opinion. 

Black: In each proceeding the parties have stipulated 
that “The sole question presented to the Board for decision 
in the instant proceeding is whether the Petitioner is liable 
for payment of the aforesaid Federal estate tax, plus inter¬ 
est thereon, as trustee and transferee within the meaning of 
sections 315 (b) and 316 of the Revenue Act of 1926, as 
amended.” 

Section 315 (b) of the Revenue Act of 1926, as amended 
by section 803 (c) of the Revenue Act of 1932, and the mate- 
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rial parts of section 316 of the Revenue Act of 1926 are 
printed in the margin. 8 

Although the respondent in his notices of liability deter¬ 
mined that each petitioner was liable both as trustee and 
transferee, in his brief he says “The respondent’s argument 
will be confined to the proposition that the petitioners are 
liable as transferees within the meaning of Section 315 (b).” 
We shall, therefore, first consider that proposition. 

Are petitioners, within the meaning of section 315 (b), 
transferees of the proceeds of the policies of insurance which 
were left on deposit with the insurance companies upon de¬ 
cedent’s death? We think they are. It must be assumed 

- Sec. 315 (b). If (1) except in the case of a bona fide sale for an adequate 
and full consideration in money or money’s worth, the decedent makes a 
transfer, by trust or otherwise, of any property in contemplation of or in¬ 
tended to take effect in possession or enjoyment at or after his death, or 
makes a transfer, by trust or otherwise, under which he has retained for his 
life or for any period not ascertainable without reference to his death or for 
any period winch does not in fact end before his death (A) the possession 
or enjoyment of, or the right to the income from, the property, or (B) the 
right, either alone or in conjunction with any person, to designate the persons 
who shall possess or enjoy the property or the income therefrom, or (2) if 
insurance passes under a contract executed by the decedent in favor of a 
specific beneficiary, and if in either case the tax in respect thereto is not paid 
when due, then the transferee, trustee, or beneficiary shall be personally liable 
for such tax, and such property, to the extent of the decedent ’s interest therein 
at the time of such transfer, or to the extent of such beneficiary’s interest 
under such contract of insurance, shall be subject to a like lien equal to the 
amount of such tax. Any part of such property sold by such transferee or 
trustee to a bona fide purchaser for an adequate and full consideration in 
money or money’s worth shall be divested of the lien and a like lien shall 
then attach to all the property of such transferee or trustee, except any part 
sold to a bona fide purchaser for an adequate and full consideration in money 
or money’s worth. 

Sec. 316. (a) The amounts of the following liabilities shall, except as here¬ 
inafter in this section provided, be assessed, collected, and paid in the same 
manner and subject to the same provisions and limitations as in the case of a 
deficiency in a tax imposed by this title (including the provisions in case of 
delinquency in payment after notice and demand, the provisions authorizing 
distraint and proceedings in court for collection, and the provisions prohibit¬ 
ing claims and suits for refunds) : 

(1) The liability, at law or in equity, of a transferee of property of a 
decedent or donor, in respect of the tax (including interest, additional 
amounts, and additions to the tax provided by law) imposed by this title or 
by any prior estate tax Act or by any gift tax Act. 

##****## 

Any such liability may be either as to the amount of tax shown on the 
return or as to any deficiency in tax. 

##***#** 

(e) As used in this section, the term “transferee” includes heir, legatee, 
devisee, and distributee. 



18 


that Congress in the enactment of section 315 (b) of the Rev¬ 
enue Act of 1926 as amended used the word “transferee” 
iii its ordinary and commonly understood meaning. The 
word “transferee” is defined in Bouvier’s Law Dictionary, 
vol. 3, p. 3308, and Black’s Law Dictionary, p. 1748, as fol¬ 
lows: “He to whom a transfer is made.” 

330 Each of the policies of insurance involved in this 
proceeding was taken out by decedent, Bert Hanna, 
on his own life and was made payable to beneficiaries other 
than his own estate. In each of the policies decedent re¬ 
served the right to change the beneficiaries and this right 
was outstanding at his death. Therefore at decedent’s death 
the obligations of the insurance companies on these policies 
were (1) to pay to the decedent the cash surrender values; 
(2) to pay to his executor or administrator the face amounts 
of the policies and accumulations in the event that he so 
designated; (3) in the event that he failed during his life¬ 
time to make any changes of beneficiaries, to retain the net 
proceeds of the policies and pay the same to the beneficia¬ 
ries designated on the several settlement option contracts. 

Since the decedent did not elect during his lifetime to ac¬ 
cept the cash surrender values or to require payment of the 
proceeds to his executor or administrator, the entire face 
value of the policies came into the possession of the insur¬ 
ance companies at his death, to be used in making payments 
under the settlement options. Where the proceeds of a pol¬ 
icy of insurance are paid to a beneficiary in a lump sum 
upon the insured’s death then of course the beneficiary of 
the insurance policy is the transferee of the proceeds of the 
insurance policies and not the insurance companies. The 
respondent so concedes. But where upon the death of the 
insured the insurance company at the direction of the dece¬ 
dent pays over the proceeds of the policy to itself, to be held 
on deposit for deferred settlements with the named bene¬ 
ficiaries, it is a transferee. Whether it is a transferee liable 
for the tax depends upon considerations which we shall dis¬ 
cuss later. It is of course true that such transfers as these 





19 


are only book entries, but they are of substantial and im¬ 
portant consequence. 

As said by the Supreme Court, Appellate Division, of the 
State of New York, in In re Scott’s Will, 293 New York 
Supplement 126; affirmed per curiam by the Court of Ap¬ 
peals of New York at 274 N. Y. 538; 10 N. E. (2d) 538; cer¬ 
tiorari denied by the United States Supreme Court at 302 
U. S. 721, “ * * * upon the death of the insured there is 
a transfer to the insurance company of property, the pro¬ 
ceeds of the policy, and, while this transfer may be simply 
a matter of bookkeeping involving no segregation of spe¬ 
cific funds, there is a sufficient change to justify the applica¬ 
tion of the provisions of section 124 of the Decedent Estate 
Law.” 

331 Petitioners contend that the above cited New York 
case is inapplicable to the instant case because sec¬ 
tion 124 of the Decedent Estate Law of the State of New 
York is an entirely different statute from section 315 (b) 
and section 316 of the Federal estate tax law. That 
the two statutes are entirely different is of course true. But 
if the New York courts were correct in the Scott’s Will 
case, in holding the Northwestern Mutual Life Insurance 
Co. liable to the executor of Scott’s estate for a proportion¬ 
ate part of the Federal and state estate taxes which the ex¬ 
ecutor had paid because of the transfer of proceeds of poli¬ 
cies of insurance which it had received to hold on deposit for 
purposes of deferred settlement with the designated bene¬ 
ficiaries, then we think by the same line of reasoning peti¬ 
tioners are liable for the tax here involved, under section 
315 (b). 

It seems to us that the Northwestern Mutual Life Insur¬ 
ance Co. in In re Scott’s Will, supra, was making substan¬ 
tially the same contention that petitioners are making in 
the instant case, to wit: That in retaining the proceeds of 
insurance upon the insured’s death and making deferred 
settlements with the beneficiaries it had not received any 
transfer of the decedent’s assets. 
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"What were the provisions of section 124 of the Decedent’s 
Estate Law of New York, involved in In re Scott’s Will, 
supra? Justice Dore in his dissenting opinion in that case 
states the provisions of section 124 to be as follows: 

Section 124 of the Decedent Estate Law relates to the ap¬ 
portionment of federal and state taxes, and, so far as rele¬ 
vant, provides that, when an executor has paid a death tax 
on property required to be included in the gross estate, the 
amount of the tax so paid, unless the testator otherwise di¬ 
rects in his will, “shall be equitably prorated among the per¬ 
sons interested in the estate to whom such property is or 
mav be transferred or to whom anv benefit accrues,” and 
that such prorating shall be made “in the proportion, as 
near as may be, that the value of the property # * * of 
each such person bears to the total value of the property 
* * * received by all such persons interested in the estate.” 
Then follow provisions for the allowance of exemptions and 
other provisions not here relevant. After providing that, 
unless otherwise directed by the will, the executor shall pay 
the taxes, the section further provides that in all cases in 
which any property required to be included in the gross 
estate does not come into the possession of the executor as 
such “he shall be entitled, and it shall be his duty, to recover 
from whomever [thus in the original] is in possession, or 
from the persons interested in the estate, the proportionate 
amount of such tax payable by the persons interested in the 
estate with which such persons * * * are chargeable under 
the provisions of this section, and the surrogate may by 
order direct the payment of such amount of tax by such per¬ 
sons to the executor.” 

Now it must be remembered that it is not every trans¬ 
feree of assets that is liable for the debts of the transferor, 
including taxes. Only those transferees who are liable at 
law or in equity can be held under section 316. The respon¬ 
dent in this case is not making any claim that petitioners 
are liable in equity as the transferees of decedent’s 
332 assets. A liability of a transferee under the general 
principles of equity involves entirely different con- 
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siderations from a liability of a transferee made liable by 
specific law. In the instant case it is respondent’s conten¬ 
tion that petitioners are liable in law as transferees because 
section 315 (b) imposes a personal liability upon the trans¬ 
feree, trustee, or beneficiary of decedent’s assets for the un¬ 
paid estate tax limited to the value of the property re¬ 
ceived, and that petitioners have each received as trans¬ 
ferees a transfer of such assets of a value in excess of the 


deficiency. 

It is clear, of course, that, unless petitioners are trans¬ 
ferees as that term is used in section 315 (b), no legal lia¬ 
bility is imposed upon them by that section. It is also 
clear, we think, that petitioners were not beneficiaries as 
that word is used in clause (2) of section 315 (b). Respon¬ 
dent does not argue that they were. His contention is that 
they were transferees. 

Petitioners argue that the language of section 315 (b) 
shows plainly that, in the case of insurance policies payable 
to beneficiaries other than decedent’s estate, it was the in¬ 
tention of Congress to fix a personal liability only on the 
specific beneficiaries of such insurance policies and no such 
liabilitv was intended to be fixed against the insurance 
companies. As we have already stated, we think this con¬ 
tention is true as to those policies of insurance which are 
payable in lum]) sums to designated beneficiaries. How¬ 
ever, as we have already stated, where the decedent directs 
that the insurance company shall retain the proceeds of the 
insurance policies and pay them to the beneficiaries in de¬ 
ferred payments such as we have in the instant proceed¬ 
ings, we think the word transferee as used in section 315 
(b) is broad enough to cover that situation and that the 
insurance companies should be held liable for the tax, lim¬ 
ited of course to the extent provided in section 315 (b). 

Petitioners strongly argue that Congress could not have 
intended to hold the insurance companies liable as trans¬ 
ferees under section 315 (b) because they would be in no 
way interested in arriving at the correct amount of the 
estate tax and that the real parties at interest, to wit, the 
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beneficiaries of the policies, might never have the oppor¬ 
tunity to litigate the amount of the deficiency. 

In a case like the present, where the Commissioner is 
seeking to hold the insurance companies as transferees un¬ 
der the provisions of section 315 (b) and 316, if the bene¬ 
ficiaries should believe that the deficiency has been erron¬ 
eously determined perhaps they would have the right to 
intervene in the proceedings before the Board. Cf. Estate 
of Caroline W. Frame , 18 B. T. A. 300. That question we 
do not now decide, because we have no petitions for inter¬ 
vention pending before us. But, whether they 
333 would have the right to intervene or not, if Congress 
has provided in section 315 (b) that under such cir¬ 
cumstances as we have in the instant case that petitioners 
are personally liable for the tax to the extent provided in 
that section, then the Commissioner has the right to use 
the remedy provided in that section and section 316, and it 
is our duty to sustain him. For the reasons already stated, 
we think the Commissioner should be sustained on this 
point. 

Having held that petitioners are liable at law as trans¬ 
ferees by reason of the provisions of section 315 (b), it be¬ 
comes unnecessary to determine whether petitioners are 
liable as trustees. The respondent apparently, by con¬ 
fining his argument to the proposition that petitioners are 
liable as transferees, has abandoned his determination that 
petitioners are also liable as trustees under section 315 (b). 
It seems appropriate to add, however, that under such cir¬ 
cumstances as we have in the instant case the insurance 
companies are apparently not trustees for the beneficiaries 
of the policies. 

In Crossman Co. v. Rauch, 263 N. Y. 264; 188 N. E. 748 
(1934), the highest court of the State of New York held: 

The obligation of the insurance company constitutes a 
debt from the company to appellant, the beneficiary, under 
the policy. Although the word “trust” is used, the agree¬ 
ment is not in fact a trust agreement. The monthly pay¬ 
ments which the company contracted to pay are definitely 
fixed in amount. They are not income on personal prop- 
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erty. They constitute deferred payments which the com¬ 
pany agreed to make to the beneficiary in consideration of 
the receipt at the death of insured of $50,000, the face value 
of the policy. The agreement provides: “The proceeds re¬ 
ceived by the company under this agreement shall be in¬ 
vested with its general corporate funds as a part thereof in 
securities in which such corporate funds may be invested.’’ 
Richard on the Law of Insurance (4th Ed.), § 385, p. 684; 
Uhhnan v. New York Life Insurance Co., 109 N. Y. 421, 17 
N. E. 363. 

See also Phoenix Mutual Life Insurance Co. v. Bailey , 80 
U. S. 616; Pierowich v. Metropolitan Life Insurance Co., 
282 Mich. 118; 275 N. W. 789; Penn Mutual Life Insurance 
Co. v. Commissioner, 92 Fed. (2d) 962; Griswold on Spend¬ 
thrift Trusts, 1936 ed., sec. 112. 

Reviewed by the Board. 

Decision will he entered under Ride 50. 

Kern dissents. 


Disney, dissenting: I can not agree with the conclusion 
of the majority. Section 315 (b), relied upon to establish 
a status of transferees for the petitioners, refers in terms 
to a transfer by the decedent. The decedent merely paid 
premiums upon life insurance policies in connection with 
which he contracted for payment in a certain way. He did 
not transfer to the companies the amounts payable by them 
after his death, except in so far as he paid premiums, 
334 no doubt in much less amount. He had the contrac¬ 
tual right to arrange payment under the contract 
either in lump sum or in periodic payments. The only con¬ 
tract he had made at time of death was to provide for pe¬ 
riodic payments and it seems to me the fact that he could 
have provided otherwise is immaterial. At the time of 
death he held a contract with each of the petitioners, pro¬ 
viding for payment in a certain way. I think, therefore, 
that the status of each of the petitioners is that of contrac¬ 
tor only. The majority opinion seems to state that, if the 
insurance had been payable in lump sums to designated 
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beneficiaries, the insurance companies, during the interim 
between the death of the insured and such payment, would 
not have been transferees. The distinction then is between 


a policy providing for payment in lump sum, and one pro¬ 
viding for payment in periodic installments. That, how¬ 
ever, is a mere detail as to the manner of discharge of a 
contract fixed by the terms thereof and if the insurance 
company is not a transferee after the death of the insured 
and before it complies with its contract and pays the money 
in a lump sum, I am unable to see why it is a transferee if, 
instead, it discharges its contract by a series of payments. 


In its origin the word “transfer" denotes to “carry across, : 


that is, to carry from one person or place to another. I am 


unable to think that there is such a transfer in the mere re¬ 


tention of moneys by the insurance company until payment 
thereof in accordance with its contract. Manv insurance 
policies provide that, in case of total permanent disability 
of the insured, he shall, without further payment of pre¬ 
miums, receive fixed monthly payments, in a manner analo¬ 
gous to that of the payment of the beneficiaries in in¬ 
stallments under the contract herein involved. I am unable 


to believe that the totally and permanently disabled insured 
in the supposed case receives payment from a transferee. 
He merely receives it under the terms of the contract from 
the other party to the contract. Logic forbids, I think, that 
the insurance company be considered to have assumed a 
status other than that of a contracting party, merely be¬ 
cause of a contingency covered by the contract, to wit, the 
contingency of total permanent disability of the insured. 
The supposed situation is wholly analogous, in my opinion, 
to that arising under the death of the insured. Death, like 
total permanent disability, merely gives a right to payment 
under the contract. I can find no metamorphosis of a party 
to the contract into a transferee. There may be administra¬ 
tive difficulties in the view here taken, but to hold other¬ 


wise would, I think, be to add to the statute. 
Smith agrees with this dissent. 
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IV. 

MOTION FOR RECONSIDERATION BY THE FULL 
BOARD FILED OCTOBER 18, 1940. 

335 Motion for Reconsideration by the Full Board. 

Now come the Petitioners, by their counsel, and respect¬ 
fully move the Board (1) for an order granting recon¬ 
sideration of the above-entitled cases bv the full Board 

V 

upon the basis of the record already made and (2) for an 
order granting a rehearing with leave to counsel to present 
oral arguments with respect to the issue involved. 

The grounds for this motion are: 

I. The majority opinion of the Board in these cases is 
based on the ruling of the New York Courts in the case of 
In re Scott’s Will. Analysis of the Scott case shows that it 
affords no support for the conclusion reached by the ma¬ 
jority in the instant cases. And the provisions of section 
315 (b) of the Revenue Act of 1926, as amended, clearly 
exclude the possibility that Petitioners—which have given 
full value in money or money’s worth and incurred liabili¬ 
ties of equal amount—can, in addition, be held liable as- 
transferees. 

336 II. The facts in the instant cases and the holding 
of the Board’s majority opinion promulgated Sep¬ 
tember 27, 1940, are as follows: 

(a) From 1911 through 1925 Bert Hanna entered into 
contracts of life insurance on his own life with the Peti¬ 
tioners. In 1933 Hanna and Petitioners entered into settle¬ 
ment option contracts designating the beneficiaries of the 
contracts of life insurance and expressly providing for the 
method of settlement of the contractual liability of each 
company. On March 20, 1934, Hanna died and subsequent 
thereto the companies have been making the prescribed 
payments in the amounts at the times, and to the bene¬ 
ficiaries named, all in strict compliance with the terms of 
the settlement option contracts. The Commissioner of In- 
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ternal Revenue lias determined a deficiency in Federal es¬ 
tate tax against the decedent’s estate in the amount of 
$5,002.46. The estate is insolvent. However, the value of 
the property represented by the insurance contracts which 
passed to the beneficiaries upon the death of Hanna greatly 
exceeds the deficiencv in Federal estate tax. 

(b) The Commissioner of Internal Revenue has taken no 
steps to collect from the beneficiaries of the insurance the 
Federal estate tax due from decedent's estate, but, instead, 
seeks in the instant proceedings to collect the full amount 
of the deficiency from Petitioners. The companies hold no 
assets in trust for either the decedent’s estate or the bene¬ 
ficiaries. Petitioners owe the Estate of Bert Hanna noth¬ 
ing, but are obligated to the beneficiaries under a debtor 
and creditor relationship. They have each month currently 
met in full their obligation to the beneficiaries, are not in 
arrears, and do not owe them the amount of the Federal 
estate tax deficiency. Petitioners maintain that until the 
Commissioner has secured judgment against the benefici¬ 
aries subjecting their interests in the insurance to 

337 the payment of the Federal estate tax deficiency, the 
companies cannot be required to pay all, or any part, 
of the deficiencv. 

(c) In its opinion the majority of the Board concedes that 
the relationship between the companies and the insurance 
beneficiaries is that of debtor and creditor. It is found as a 
fact that the companies have at all times discharged their 
contractual obligations to the beneficiaries as they became 
due by payment in full. The majority opinion, however, 
holds that the Petitioners are transferees of assets of the 
decedent’s estate and are liable for the deficiency in Fed¬ 
eral estate tax. And this holding is made although (1) the 
Commissioner has given no notice to the beneficiaries, (2) 
no proceeding of any nature has been instituted against 
them, (3) no judgment subjecting their interests to the pay¬ 
ment of the deficiency has been secured, and (4) the obli¬ 
gations of the companies to the beneficiaries remain out¬ 
standing in full without diminution for the amount of the 
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Federal estate tax liability. The opinion of the majority 
of the Board is based on what it mistakenly conceives to 
be the holding of the Appellate Division for the First Ju¬ 
dicial Department in the State of New York in the case of 
In re Scott’s Will , 293 X. Y. S. 126. 

III. The facts in the Scott case and the holding of the 
courts in that instance are as follows: 

(a) The Scott case arose before the Surrogate’s Court 
in New York County under section 124 of the New York 
Decedent Estate Law on the accounting of the executor of 
the Estate of Frank L. Scott, deceased. It appears that 
during his lifetime Scott entered into several contracts of 
life insurance in connection with which he executed settle¬ 
ment option contracts designating the beneficiaries 

338 and providing for the method of settlement in 
monthly installments. There was “a subsidiary pro¬ 
vision for withdrawal of a limited part of the proceeds by 
the beneficiary.” Scott died on December 11, 1931, and a 
portion of the insurance was included in his estate for both 
Federal and New York estate tax purposes. The estate 
was solvent and the executor paid the $1,873.17 Federal 
and New York estate taxes attributable to the value of cer¬ 
tain of the insurance. 

(b) Section 124 of the New York Decedent Estate Law 
was enacted in 1930. The statute was drafted by a special 
commission appointed to investigate defects in the laws 
relating to the administration of estates in New York and 
in conjunction with the representatives of the New York 
State Tax Commission. The commission’s report states 
that the purpose of section 124 was to authorize the sur¬ 
rogate in accountings or other appropriate proceedings to 
make an equitable proration or apportionment of estate 
taxes in cases where all persons interested “shall have 
been given notice.” Under the remedial provisions of sec¬ 
tion 124 the executor in the accounting proceeding before 
the surrogate asked reimbursement for the estate taxes at¬ 
tributable to the insurance and paid by him as executor. 
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Both the beneficiaries of the insurance and the companies 
were made parties to the accounting proceeding. After 
hearing the surrogate ordered the beneficiaries to return 
their certificates of interest under the settlement option 
contracts for cancellation or reissue in an amount reduced 
to the extent of the Federal and New York estate taxes in¬ 
volved and decreed that the insurance companies were au¬ 
thorized to deduct the amount of the estate taxes so paid 
by the companies. 

(c) On appeal by one of the insurance companies, the 
Appellate Division for the First Department, in a three to 
two decision, held that the order entered below 
339 against both the insurance beneficiaries and the com- 
1 panies was proper under section 124 and, therefore, 
affirmed the judgment of the surrogate. In the course of 
the opinion of the majority of the Appellate Division it was 
stated that there was no acceleration of the contractual 
obligations of the company inasmuch as the court found 
that under the terms of the particular contract the com¬ 
pany’s liability was based “upon the amount received by 
the insurance company” and this, under the surrogate’s 
decree, was to be reduced bv the amount of the Federal and 
New York estate tax prorated thereto. The majority of 
the Appellate Division was also of the opinion that the 
“bookkeeping” involved on the part of the insurance com¬ 
pany upon the death of Scott was “a sufficient change to 
justify the application of the provisions of section 124 of 
the Decedent Estate Law” relating to the transfer of prop¬ 
erty of the decedent which does not come into the posses¬ 
sion of the executor. The New York Court of Appeals 
affirmed the judgments of the surrogate and the Appellate 
Division, per curiam , without opinion. 
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IV. The majority opinion of the Board is based on an 
erroneous construction and misapplication of the holding 
in the Scott case. 

(a) The holding in the Scott ease (1) gave judgment 
against the insurance beneficiaries, all of whom were before 
the court (286 N. Y. S. 13S, 140), (2) ordered and directed 
“Such of the beneficiaries as have been furnished with 
certificates of interest or other instruments indicating their 
rights under the policies * * * to return such evidences to 
the companies respectively for indorsement or for cancella¬ 
tion or for reissue of an appropriate certificate evidencing 
more accurately the actual interest of the respective bene¬ 
ficiaries* *” (286 X. Y. S. 138, 146), and (3) de- 

340 creed that “the insurance companies in turn are au¬ 
thorized to deduct the amounts so paid” to the execu¬ 
tor “from the benefits accruing to the beneficiaries under 
the policies” (286 X. Y. S. 138, 146). 

(b) The holding in the Scott case was made under section 
124 of the Xew York Decedent Estate Law which was es¬ 
pecially designed and “drawn by the commission appointed 
to investigate defects in the laws of estates and the repre¬ 
sentatives of the Xew York State Tax Commission” and 
“as drafted authorizes the surrogate in an accounting or 
other appropriate proceeding (where all persons interested 
shall have been given notice) to hear the respective claims 
of the parties and t'o make an equitable proration or appor¬ 
tionment of the estate taxes” Combined Reports of the 
Decedent Estate Commission, Reprint Edition, page 338. 

(c) The Scott case DOES XOT stand for the proposition 
that judgment may be entered under section 124 of the 
Xew York Decedent Estate Law fixing liability against 
an insurance company—nor even intimate that such action 
may be taken under section 315(b)— without notice to, an 
opportunity to be heard, and a binding decree of the court 
against the beneficiaries. 

(d) The Scott case DOES hold that section 124 of the 
Xew York Decedent Estate Law authorizes the entry of 
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judgment in favor of the executor against the insurance 
companies 

First, when notice has been given to the beneficiaries, 

Second, when the beneficiaries are before the court, and 

Third, when a proper decree of the court binding on the 
beneficiaries and subjecting their interest to the full 
341 amount of the tax required to be paid to the executor 
is entered against the beneficiaries. 

(e) It was because of the above circumstances in the 
Scott case that the procedure there followed did not con¬ 
stitute a denial of due process of law in violation of the 
Constitution of the United States. Because of the absence 
of those factors in the instant cases, the construction placed 
upon section 315(b) by the majority opinion would ren¬ 
der the statute inoperative as in violation of the Constitu¬ 
tion. 

V. The Scott case is not in point because the issue there 
decided is not before the Board in the instant proceedings. 

(a) The issue for decision in the Scott case was: The 
ONLY ISSUE in the Scott case related to the rights of the 
executor against the insurance companies AFTER judg¬ 
ment subjecting the beneficiaries’ interest to payment of the 
full amount due had been entered against the beneficiaries. 

(b) The issue for decision in the instant cases is: The 
ONLY ISSUE in the instant cases relates to the rights of 
the Commissioner against the insurance companies BE¬ 
FORE—not after, as in the Scott case—judgment has been 
entered against the beneficiaries. 

(c) The issue in the Scott case should not concern us 
here: Inasmuch as the issue involved in the Scott case is 
not before the Board in the instant cases, it is not author¬ 
ity on which the issue here may be determined. It is re¬ 
spectfully submitted that the issue in that case does not 
concern us here and should be left for determination—if 
it is ever contested by the companies—after the Commis¬ 
sioner has, like the executor in the Scott case, secured 
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342 an order, decree, or judgment against the bene¬ 
ficiaries. 

(d) The position taken by the Appellate Division relating 
to whether the insurance companies were transferees was 
not necessary to the decision in the Scott case. Clearly, in 
the instant cases, just as in the Scott case, once judgment 
has been secured against the beneficiaries the question will 
then arise as to whether the Commissioner can enforce pay¬ 
ment by garnishment or other proper proceedings against 
the insurance companies and the transferee question would 
he in no way involved. 


VI. The majority opinion in the instant cases goes 
greatly beyond the decision in the Scott case. 


(a) The majority opinion of the Board quotes with ap¬ 
proval from the Scott case as follows: 

“* * * upon the death of the insured there is a transfer 
to the insurance company of property, the proceeds of the 
policy, and, while this transfer may be simply a matter of 
bookkeeping involving no segregation of specific funds, 
there is a sufficient change to justify the application of the 
provisions of section 124 of the Decedent Estate Law.” 

Xot only is this statement of the Appellate Division based 
entirely on inaccurate and loosely phrased diction, but, as 
pointed out above, the “sufficiency” of the “matter of 


bookkeeping” or “change” as creating a “transfer” in the 


Scott case was not necessary to the result. Furthermore, 


judgment had issued in favor of the executor against the 


beneficiaries and section 124 afforded him a summary rem¬ 


edy in addition to garnishment or other remedies. The 
beneficiaries were required to return their “evidences” of 
interest and the companies were authorized to deduct 
343 from the beneficiaries’ interests the amounts paid un¬ 
der the decree entered in the accounting proceeding. 
Thus, in the Scott case the burden of the amount paid the 
executor was imposed on the beneficiaries. Clearly, the re¬ 
sult reached in the instant cases is far beyond support of the 
New York Court’s decision in the Scott case. 


32 


(b) The bookkeeping involved in the instant cases is no 
more sufficient to hold the insurance companies liable as 
transferees under the circumstances here than similar book¬ 
keeping would be sufficient under like circumstances. 

First t to hold a bank liable as a transferee when depositor 

A assigns his deposit account to B as a gift and the neces- 

sarV “transfer” from A’s name to B’s name is made on the 
* 

books of the bank, or 

Second, to hold a corporation liable as a transferee when 
bondholder A assigns his bonds to B as a gift and the neces¬ 
sary “transfer” from A’s name to B’s name is made on the 
books of the corporation, or 

Third, to hold an insurance company liable as a transferee 
when insured A irrevocably assigns his policy to B as a gift 
and the necessarv “transfer” from A's name to B’s name is 
made on the records of the insurance company, or 

Fourth, to hold an insurance company liable as a trans¬ 
feree when the holder of one of its disability policies be¬ 
comes permanently disabled under the excellently put illus¬ 
tration given in the dissenting opinion in the instant cases. 

344 VTI. Section 315 (b), in contrast to the statutory 
provision construed in the Scott case, expressly de¬ 
fines the transfers covered and excludes the possibility that 
an insurance company—which gives full value in money or 
money’s worth and incurs liabilities of equal amount—can 
be held liable as a transferee. Clearly, it is only the trans¬ 
feree of the kind of transfer covered in section 315 (b) who 
can be held personally liable as a “transferee.” 

(a) Section 315 (b) provides, in part, that “except in 
the case of a bona fide sale for an adequate and full consid¬ 
eration in money or moneys’ worth” if “the decedent 
makes a transfer, by trust or otherwise, of any property in 
contemplation of or intended to take effect in possession or 
enjoyment at or after his death, * * * then the transferee” 
or “trustee * * * shall be personally liable for such tax 
* # * to the extent of the decedent’s interest therein at the 
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time of such transfer.” It should he noted that the statute 
contemplates a transfer which will take effect “in posses¬ 
sion or enjoyment.” This refers to both a trust and a 
transfer made without adequate consideration. It is con¬ 
ceded that Petitioners do not hold trust assets and the 
facts belle the thought that they have, been the recipients 
of a gift or are in “possession or enjoyment” of anything 
without “an adequate and full consideration in money or 
money's worth ” 

(b) The same considerations clearly apply to the re¬ 
maining provisions of “(1)” of section 315 (b). The pro¬ 
visions of section 315 (b) do not contemplate or provide 
that one who gives full value and incurs liabilities of equal 
amount (such as banks when they accept deposits, corpora¬ 
tions when they sell their bonds, and insurance companies 
when they make settlements under option contracts) 
should, in addition, have imposed upon him transferee lia¬ 
bility for a deficiency in Federal estate tax. This was ex¬ 
pressly recognized under “(2)” of section 315 (b) by the 
inclusion of insurance passing “under a contract executed 
by the decedent in favor of a specific beneficiary” and the 
imposition of personal liability against the beneficiary 
“to the extent of such beneficiary’s interest under such con¬ 
tract of insurance.” 

(c) The language of section 124 of the New York De¬ 
cedent Estate Law, under which the Scott case was decided, 
is fundamentally different in both its purpose and its 
terms. All transfers are covered by section 124, not just 
the particular transfers prescribed by section 315 (b); 
moreover, section 124 provides a summary proceeding for 
the executor not provided or intended for the Commis¬ 
sioner under section 315 (b). And the Constitutional guar¬ 
antee of due process of law is complied with under section 
124 by giving notice and an opportunity to be heard to all 
interested parties. Section 124 reads, in part, as follows: 
“* * * the amount of the tax so paid” by the executor 
“shall be equitably prorated among the persons interested 
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in the estate to whom such property is or may be trans¬ 
ferred or to whom any benefit accrues.” Under that broad, 
all inclusive language obviously transactions are included 
which are not covered by section 315 (b). This is testified 
to by the language itself as well as by the recognition of the 
requirements of due process of law in enforcing the statute. 
Because of the fundamental differences in the two statutes, 
the opinion rendered under section 124 in the Scott case is 
not authority for the construction placed on section 315 (b) 
by the Board's majority opinion. 

(d) A bookkeeping transaction, recording the passing of 
full value in money or money's worth to the beneficiaries 
and showing liabilities of equal amount against the 
346 insurance companies, cannot properly be held to con¬ 
stitute a transfer making the companies personally 
liable for the estate tax under section 315 (b). The Scott 
case did not do this and on no theory supports such a re¬ 
sult. That result has never heretofore been reached in the 
case of any person, corporate or individual, in the history 
of the transferee sections as contained in the Revenue Acts. 
The reasons for this are cogent: Congress would never pro¬ 
vide for the imposition of a personal liability against one 
as “a transferee of property of a decedent or donor” who 
has given full value and incurred obligations to others of 
an equal amount. The Commissioner of Internal Revenue 
should, as the statute contemplates and provides, proceed 
against the beneficiaries to whom every iota of the value 
and the economic benefit of the insurance were shifted and 
transferred upon the death of Bert Hanna. 

VIII. The majority opinion in the instant cases is one of 
far 1 reaching consequences- and tremendous importance and, 
therefore, the Board should (1) grant reconsideration and 
(2) grant leave to counsel to present oral arguments with 
respect to the issue involved. 

Respectfully submitted, 

DAVID R. SHELTON, 

Counsel for Petitioners. 
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V. 

ORDER AND FURTHER DISSENTING OPINION EN¬ 
TERED BY THE BOARD JANUARY 14, 1941. 

348 Order 

On September 27, 1940, the Board promulgated findings 
of fact and opinion in these proceedings which are reported 
in 42 B. T. A. 809. Within the thirty-day period prescribed 
by the Board's Rules of Practice, petitioners filed a motion 
for reconsideration asking, for reasons stated therein, that 
the Board’s opinion promulgated on the date aforesaid be 
vacated and that the Board upon reconsideration hold in 
favor of petitioners. Petitioners in their motion did not al¬ 
lege that the Board erred in its findings of fact, and no 
changes in the findings of fact were requested. 

The Board has reconsidered its opinion promulgated on 
the date aforesaid and has decided to adhere to the views 
therein expressed. Accordingly, it is 

Ordered, that petitioners’ motion that the Board vacate 
its opinion promulgated September 27, 1940, and hold in 
favor of petitioners, is hereby denied. 

(Signed) C. R. ARUNDELL 
Member 

Bv the Board. 

Dated at Washington, D. C. 

January 14, 1941. 

349 Black, dissenting: I think petitioners’ motion that 
we vacate our opinion promulgated * September 27, 

1940, and hold in favor of petitioners, should be granted. 
These views I have arrived at after a more careful and de¬ 
tailed study of section 315(b), Revenue Act of 1926. 

The grounds stated in petitioners’ motion as to why we 
should reconsider our prior opinion and reverse ourselves 
and hold in favor of petitioners are two: 
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(1) The Board erred in its construction of section 315(b) 
of the Revenue Act of 1926. Section 315(b) expressly de¬ 
fines the transfers covered by it and excludes the possibil¬ 
ity that an insurance company, which gives full value in 
money or money’s worth and incurs liabilities of equal 
amount, can be held liable as a transferee. 

(2) The majority opinion of the Board is based on what 
it mistakenly conceives to be the holding of the Appellate 
Division of the First Judicial Department in the State of 
New York in the case of In re Scott’s Will, 293 N. Y. 126. 

It is plain that if the first ground of petitioners’ motion 
is sound then we should reverse the holding announced in 
our opinion, and should decide the issue involved in favor 
of petitioners. In such event there would then be no need 
to take up a discussion of the meaning of the Court’s decis¬ 
ion In re Scott’s Will, supra, to see whether or not we erred 
in its interpretation as petitioners allege. 

It seems clear that if petitioners are to be held liable for 
the estate taxes due by the Estate of Bert Hanna, deceased, 
it must be under the provisions of section 315(b), Revenue 
Act of 1926. This we made plain in our opinion wherein we 
said: “It is clear, of course, that, unless petitioners are 
transferees as that term is used in section 315(b), no legal 
liability is imposed upon them by that section.” 

Respondent makes no contention that petitioners are cov¬ 
ered by the generally and commonly understood 
350 meaning of liability as transferees in equity. He 
concedes that if they are liable as transferees it must 
be by reason of section 315(b). That section reads: 

(b) If (1) the decedent makes a transfer, by trust or 
otherwise, of any property in contemplation of or intended 
to take effect in possession or enjoyment at or after his 
death (except in the case of a bona fide sale for an adequate 
and full consideration in money or money’s worth) or (2) 
if insurance passes under a contract executed by the de¬ 
cedent in favor of a specific beneficiary, and if in either case 
the tax in respect thereto is not paid when due, then the 
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transferee, trustee, or beneficiary shall be personally liable 
for such tax, and such property, to the extent of the dece¬ 
dent’s interest therein at the time of such transfer, or to 
the extent of such beneficiary’s interest under such con¬ 
tract of insurance, shall be subject to a like lien equal to 
the amount of such tax. • * # 

The foregoing provision of the statute was amended by 
section 803(c), Revenue Act of 1932. That amendment is, 
however, of no importance here. It simply brought 315(b) 
in line with 302(c) as amended so as to cover transfers un¬ 
der which the decedent reserved the income from the prop¬ 
erty transferred, for the term of his life. 

In Higley v. Commissioner, 69 Fed. (2d) 160, 13 A. F. 
T. R. 663, the Court, in speaking of section 315(b), said: 

* * * The section deals with two general classes of dis¬ 
position, before death, of property by the decedent. The 
first of these is “transfers”; the second is “insurance”. 
* * * The use of the word “beneficiary” in this section ap¬ 
plies only to insurance policy beneficiaries. 

In the instant case the respondent makes no contention 
that petitioners are included in the word “beneficiaries” 
as used in (b)(2) and of course it is clear that they are not. 
And, while respondent in his deficiency notice to each of 
the petitioners stated that “there is proposed for assess¬ 
ment against you the sum of $13,881.43, constituting your 
liability as trustee and transferee of life insurance included 
in the gross estate of Bert Hanna, deceased”, he no longer 
contends that petitioners are liable as trustees of any trust 
fund that they are holding. His sole contention is that pe¬ 
titioners are liable as transferees as that terms is used in 
section 315(b)(1), supra. 

351 Petitioners’ contention that they are not liable as 
“transferees” under section 315(b), in short, is this: 
(b)(1) of section 315 has to do with transfers covered by 
section 302(c) of the Revenue Act of 1926 and (b)(2) of 
section 315 has to do with beneficiaries of insurance pol¬ 
icies covered by section 302(g) of the same Act, and that 
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neither (b)(1) nor (b)(2) was intended to apply to insur¬ 
ance companies situated as petitioners are in the instant 
case. After a careful examination of the sections referred 
to in the Revenue Act of 1926,1 am convinced that petition¬ 
ers should be sustained in their contention. 

Section 302 (c), 1926 Revenue Act, reads as follows: 

Sec. 302. The value of the gross estate of the decedent 
shall be determined by including the value at the time of 
his death of all property, real or personal, tangible or in¬ 
tangible, wherever situated— 

• #•#*«***# 

(c) To the extent of any interest therein of which the 
decedent has at any time made a transfer, by trust or other¬ 
wise, in contemplation of or intended to take effect in pos¬ 
session or enjoyment at or after his death, except in case of 
a bona fide sale for an adequate and full consideration in 

monev or monev’s worth. * * * 

•> * 

An examination of section 315(b)(1), already quoted 
herein, shows that with reference to transfers, it uses pre¬ 
cisely the same language as is used in section 302(c). It 
also seems plain that the transfers covered by both sections 
are transfers which the decedent has made in his lifetime 
but which because they come within the category of those 
defined by section 302(c) are included as a part of dece¬ 
dent’s gross estate. 

In the instant case the decedent transferred nothing to 
the insurance companies (petitioners herein) during his 
lifetime except money to cover the premiums on his insur¬ 
ance policies and for these payments he received a full and 
adequate consideration, namely, the obligation on the part 
of the insurance companies to pay to the beneficiaries 
named in the policies, unless changed by him prior to 
352 his death, the amount of the face value of the policies. 

That my construction that (b)(1) of section 315 
is intended to cover only transfers defined by section 302(c), 
and that (b) (2) of section 315 is intended to apply to bene- 
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ficiaries of insurance policies covered by section 302(g), I 
think is borne out by the conference report of the two 
Houses of Congress to accompany Revenue Bill of 1926. 
That report No. 356, at page 50, uses this language: 

Among the liabilities which the procedure outlined in 
section 316 will cover are the liability in respect of an es¬ 
tate tax, of an heir, devisee, distributee, or legatee of the 
decedent and the liability under section 315(b) of a trans¬ 
feree of a gift made by a decedent in contemplation of 
death or of a specific beneficiary of an insurance contract 
of a decedent. * * * 

Section 315(b), moreover, follows section 314(b), which 
provides, in part: 

If any part of the gross estate consists of proceeds of pol¬ 
icies of insurance upon the life of the decedent receivable by 
a beneficiary other than the executor, the executor shall 
be entitled to recover from such beneficiary such portion 
of the total tax paid as the proceeds, in excess of $40,000, 
of such policies bear to the net estate. If there is more 
than one such beneficiary, the executor shall be entitled 
to recover from such beneficiaries in the same ratio. 

Thus in the preceding section an insurance beneficiary’s 
liability is precisely fixed as the amount of estate tax al¬ 
locable to the insurance proceeds to which he is entitled, 
and the executor is empowered to recover the tax due 
thereon from him and only from him. The present opin¬ 
ion, however, in holding an insurance company, with whom 
the proceeds are left on deposit, to be a transferee, under 
section 315(b), has the effect of imposing personal liability 
for such tax on the insurer. If such had been the Con¬ 
gressional intent, it would seem that section 314(b) would 
have empowered the executor to recover the tax from the 
insurer as well as from the beneficiary. Its failure to do 
so is very persuasive that “beneficiary” in section 315(b) 
refers exclusively to insurance beneficiaries and that 
“transferee” and “trustee” were not intended to apply 
to transfers of insurance proceeds. 
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353 So to sum up, I think the transfers contemplated 
by section 315(b)(1), supra, are transfers of prop¬ 
erty which decedent has actually transferred during his 
lifetime but which because they are of the character de¬ 
scribed in section 302(c), supra, are included in decedent’s 
gross estate. If such transfers are made in trust to a trus¬ 
tee, then the trustee is made personally liable for the tax. 
And if the transfers are made otherwise than in trust, then 
the transferee is made personally liable for the tax. As I 
have already stated, petitioners (the insurance companies) 
received no such transfers from decedent as are contem¬ 
plated by section 315(b)(1) and are therefore not person¬ 
ally liable for the estate tax due. In my opinion respon¬ 
dent should proceed against the beneficiaries of the poli¬ 
cies of insurance who are made personally liable for the 
tax by section 315(b)(2) because of property included as a 
part of decedent’s estate under section 302(g). If he finds 
it necessary to enforce his liens against the proceeds of the 
policies in order to collect the tax, he of course has his legal 
remedies. Those remedies, however, do not in my opinion 
include a proceeding against the insurance companies as 
transferees such as the Commissioner has brought in the 
instant case. 

I therefore believe that our holding in our opinion prom¬ 
ulgated September 27, 1940, to the effect that petitioners 
were transferees within the meaning of section 315(b)(1) 
and are personally liable for the tax, is wrong and that we 
should reverse our holding. I therefore respectfully record 
my dissent to the Board’s order denying petitioners’ mo¬ 
tion to vacate our opinion heretofore promulgated. 

Arnold, Tyson, Hill, Disney and Kern agree with the 
above. 
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VI. 

DECISIONS. 

354 United States Board of Tax Appeals 

Docket No. 94789. 

John Hancock Mutual Life Insurance Company, 

Petitioner, 


v. 

Commissioner of Internal Revenue, 
Respondent. 

Decision* 

Pursuant to the Findings of Fact and Opinion of the 
Board, promulgated September 27, 1940, the respondent 
herein filed a proposed recomputation of estate tax liability 
on November 7, 1940, and the petitioner having acquiesced 
thereto, it is 

Ordered and Decided, that there is an unpaid liability 
of the petitioner as transferee of the estate of Bert Hanna, 
deceased, in the amount of $5,002.46, plus interest provided 
by law. 

EUGENE BLACK, 

Member. 

Enter: Entered Feb 3,1941 


* Decisions entered in The Northwestern Mutual Life Insurance Company, 
Docket No. 94790, Connecticut General Life Insurance Company, Docket No. 
94791, State Mutual Life Assurance Company, Docket No. 94792, and Equit¬ 
able Life Insurance Company of Iowa, Docket No. 94793, are identical in 
terms and amounts to the Decision entered in John Hancock Mutual Life 
Insurance Company, Docket No. 947S9. 
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In the United States Court of Appeals 
for the District of Columbia 


Nos. 7904-7908 

John Hancock Mutual Life Insurance Comfany, et al., 

PETITIONERS 

V. 

Commissioner of Internal Revenue, respondent 


ON PETITION'S FOE REVIEW OF DECISION'S OF TIIE US I TED STATES 

HOARD OF TAX APPEALS 


BRIEF FOR THE RESPONDENT 


OPINION BELOW 

The opinion of the United States Board of Tax Appeals 
(Appendix, pp. 5-24) is reported in 42 B. T. A. 809. The 
order denying the petitioners’ motion for reconsideration and 
the further dissenting opinion (Appendix, pp. 35-^0) are not 
reported. 

jurisdiction 

These appeals involve petitioners' liability for federal es¬ 
tate tax of the estate of Bert Hanna, deceased, in the amount 
of $5,002.46 each, and are taken from decisions of the United 
States Board of Tax Appeals entered February 3, 1941. (Ap¬ 
pendix, p. 41.) The case is brought to this Court by petitions 
for review duly filed April 24, 1941 (R. 360, 369, 380, 390 and 
399) and stipulations of venue (R. 359, 369, 379, 389 and 
399), pursuant to Sections 1141 and 1142 of the Internal 
Revenue Code. 



2 

QUESTION PRESENTED 

Whether petitioners, life insurance companies which had 
issued policies of insurance on the life of a decedent, the 
proceeds of the policies being subject to option settlement 
agreements entered into between the decedent and the com¬ 
panies, are liable under Sections 315 and 316 of the Revenue 
Act of 1926 for payment of the federal estate tax together 
with interest thereon, of the estate of the decedent, the estate 
being at all times insolvent. 

STATUTES INVOLVED 

The statutes involved are set forth in the Appendix, infra, 
pp. 17-19. 

STATEMENT 

The facts found by the Board of Tax Appeals (Pet. Br., 
Appendix. 1 pp. 7-16) are substantially as follows: 

Petitioners are all corporations engaged in the business of 
writing life insurance. Bert Hanna (the decedent) died 
March 20. 1934. During his lifetime he entered into con¬ 
tracts of life insurance on his own life with the petitioners, 
reserving the right in each of the policies to change the ben¬ 
eficiary. In June, 1933, he entered into a written settlement 
option agreement with each petitioner, in which he reserved 
to himself the right further to change the beneficiaries. At 
his death he had not made any change in any of those agree¬ 
ments. (Appendix, pp. 7-S.) 

Under the settlement option agreement with petitioner John 
Hancock Mutual Life Insurance Company, the decedent named 
as the beneficiaries of the three policies with that company his 
wife, nephew and two nieces. Under that agreement the pro¬ 
ceeds of the policies were to be left on deposit with the com¬ 
pany, which was to pay interest thereon at a minimum rate of 
3 Vz per cent per annum in equivalent monthly installments to 
the wife for life, and thereafter to the nephew and nieces for 
life, except that each of the latter could, upon reaching the age 
of 50, elect to receive his or her share in accordance with option 


1 Hereinafter referred to simply as “Appendix”. 
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three, which was a life income proposition. Provisions were 
made for payments in the event of the death of the nephew or 
either of the nieces, with final provision that in the event of 
the death of the last survivor of the insured and the named 
beneficiaries prior to payment in full, the amount due, or the 
commuted amount of unpaid installments, if any, should be 
paid in one sum to the personal representatives of the survivor. 
The agreement further provided that this mode of settlement 
could not be varied by the beneficiaries. (Appendix, p. 8.) 

Under the settlement option agreement with petitioner 
Northwestern Mutual Life Insurance Company, the decedent 
elected that the proceeds of the policies should be aggregated 
and settled collectively, as follows: Under paragraph (a), $10,- 
000 of the proceeds was to be payable to decedent’s brother 
or in the event of his death to decedent’s sister-in-law, in ac¬ 
cordance with Option C of the policies, payable monthly, 10 
years guaranteed. Upon the death of the brother while re¬ 
ceiving such settlement, the sister-in-law was to continue 
under the option as to the installments remaining unpaid. 
Upon the death of the two beneficiaries any remainder was 
payable in a lump sum to the decedent’s nephew, if living, 
otherwise to his personal representatives. Paragraphs (b), 
(c) and (d) of the agreement were substantially the same as 
paragraph (a), except that the beneficiaries were other rela¬ 
tives of the decedent. Under paragraph (e) the decedent di¬ 
rected payment of the remaining proceeds of the policies to 
substantially the same beneficiaries as were named in the 
agreement with the Hancock Company, and in a manner 
essentially similar to the manner therein directed. The right 
“to surrender and withdraw or commute” was withheld from 
the beneficiaries. (Appendix, p. 9.) 

Under the settlement option agreement (designated “Trust 
Agreement No. TA-12505”) with petitioner Connecticut Gen¬ 
eral Life Insurance Company, it was agreed that upon the 
death of the insured the net proceeds then due under the 
policy should be paid to the company, “as Trustee-Bene¬ 
ficiary”, to be held as a trust fund and disposed of as stated. 
The company reserved the right to mingle all or any part of 
the fund with its general corporate assets, and it was author- 
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ized to pay any taxes assessed upon the fund in its hands as 
trustee. The agreement further stated that it should be gov¬ 
erned by the laws of the State of Connecticut ; it contained a 
spendthrift provision with respect to the beneficiaries; and 
provided that interest payments thereunder should be at the 
rate of 3*/•» per cent per annum, with payment of excess inter¬ 
est in the sole discretion of the company. The policy with 
Connecticut General contained a provision relative to addi¬ 
tional methods of settlement which stated that upon written 
request -foffthe then legal owner the company would agree to 
pay the proceeds of the policy thus: the proceeds may be left 
with the company in trust to pay interest at the minimum 
rate of 3 1 /> per cent per annum, and at the termination of the 
trust to distribute the fund in accordance with the terms of 
the trust agreement. Under the agreement with the company 
the decedent directed that payment be made to the same bene¬ 
ficiaries as were named in the Hancock Company agreement, 
in ia manner essentially similar to the manner therein 
directed. (Appendix, pp. 10-11.) 

Under the settlement option agreement with petitioner State 
Mutual Life Assurance Company, the decedent directed that if 
his policy should become a claim by reason of his death, pay¬ 
ment should be made to the same beneficiaries as were named 
in the Hancock Company policy, and in a manner essentially 
similar to the manner therein directed. The agreement fur¬ 
ther contained a spendthrift provision with respect to the bene¬ 
ficiaries, and provided that the policy proceeds retained by the 
company should not be deemed to be impressed with any sepa¬ 
rate trust and should be mingled by the company with its gen¬ 
eral corporate funds. On March 31, 1934, the company issued 
a document designated “Non-Negotiable Certificate of In¬ 
debtedness” No. 711, for the amount of $6,859.18. The cer¬ 
tificate provided that in consideration of the surrender for 
cancellation of the policy issued by the company on the life of 
decedent, the company agrees to retain the above amount of 
the proceeds of the policy and promises to pay in the manner 
set out in the settlement option agreement. (Appendix, pp. 
11 - 12 .) 
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Under the settlement option agreement with petitioner 
Equitable Life Insurance Company of Iowa, the decedent di¬ 
rected that settlement of the policies wdth that company be 
made to the same beneficiaries as were named in the Hancock 
Company agreement, in a manner essentially similar to the 
manner therein directed. The agreement contained a spend¬ 
thrift provision with respect to the beneficiaries, and provided 
that the net proceeds or any part thereof retained by the com¬ 
pany could be mingled with its general corporate funds, and 
that the agreement should be governed by the laws of the State 
of Iowa. The company has issued “Supplementary Contract 
No. 2580*’, which incorporated the terms of the settlement op¬ 
tion agreement and provided that the present value of the 
principal sum and interest due thereunder or of any install¬ 
ments remaining unpaid thereunder should be secured by de¬ 
posits of interest-bearing securities with the Insurance Depart¬ 
ment of the State of Iowa, as required by law. (Appendix, 
pp. 12-13.) 

Each of the petitioners is now and at all times has been 
complying with the terms and conditions of the policies and 
settlement option agreements and pursuant thereto has since 
the death of the decedent followed those terms and conditions 
with respect to payments to beneficiaries and otherwise.. 
(Appendix, pp. 8-9, 9-10, 11, 12, 13.) In every instance the 
proceeds of the policies carried by the decedent in the peti¬ 
tioners were mingled with the general corporate assets of the 
companies and appropriate records have been maintained to 
show the liability of each company under the terms of the 
agreements. (Appendix, p. 13.) 

The methods followed by the petitioners in handling their 
respective obligations upon the death of the insured were in all 
material respects the same. The following method used by the 
Hancock Company is illustrative: Upon the death of the de¬ 
cedent the claim department prepared an auditor’s warrant 
showing the net amount of the proceeds of the policies. This 
amount was the net due under the “Supplementary Contracts 
Not Involving Life Contingencies’* account, and represented 
the net amount of the company’s liability which became pay¬ 
able under the terms of the settlement option agreement. 




6 


The actuarial department of the company maintained a sup¬ 
plementary record for determining annually the liability of 
the company in connection with its obligations under the set¬ 
tlement option agreement, and for use in connection with the 
determination of amounts, if any, due once each year, at the 
discretion of the board of directors, in addition to the guaran¬ 
teed payments. Checks were drawn monthly to the bene¬ 
ficiary (wife) for the “Amt. of Monthly Instalment of Int. 
Due * * followed by the date. When an additional 

amount of interest was paid on the amount originally left on 
deposit with the company, the check would read. “Amt. of 

Monthly Instalment of Int. Due [the date] includes [$.] 

Excess Int.” (Appendix, pp. 13-14.) The annual statement 
of the Hancock Company for the year 1934 shows the follow¬ 
ing with respect to the decedent's policies in the company 
(Appendix, p. 15): 

DEBITS CREDITS 


Death claims_.$61.350.00 

Dividends to policyhold¬ 
ers paid in cash or 
applied in liquidation 
of loans or notes_ 3S1. 72 


l 

i 


Renewal premiums on 

life insurance_ ,$S19. 50 

Consideration for sup¬ 
plementary contracts 
not involving life con¬ 
tingencies- 41.953. 06 

Gross interest on pre¬ 
mium notes, policy 

loans and liens_ 1. 320.16 

Loans made to policy- 
holders on this com¬ 
pany's policies as¬ 
signed as collateral_ 17, 639. 00 


Total-...$61,731.72 Total_$61,731.72 

In the case of each petitioner the value attributable to the 
amounts withheld for settlement with the beneficiaries by 
deferred payments under the settlement option agreement is 
in an amount more than sufficient to satisfy the tax and in¬ 
terest here involved. (Appendix, p. 15.) 

The executrix of the estate of Bert Hanna filed a federal 
estate tax return for the estate, in which was included as a 
part of the decedent’s gross estate the excess over $40,000 of 










7 


the amount of the decedents total insurance. This inclusion 
was not disturbed by the Commissioner of Internal Revenue. 
The estate of Bert Hanna as of the date of his death, and 
at all times subsequent thereto, was, and is. insolvent and 
no part of the federal estate tax or interest in controversy 
here has been paid. The notices of liability to these peti¬ 
tioners propose for assessment the stated amount ‘'consti¬ 
tuting: your liability as trustee and transferee of life insur¬ 
ance included in the gross estate of Bert Hanna, deceased, 
for the purpose of Federal estate tax". (Appendix, pp. 15- 
lb.) The Board (Appendix, pp. 5-24) approved the Com¬ 
missioner's determination on the ground that the petitioners 
were liable as transferees. Petitioners thereupon filed a Mo¬ 
tion for Reconsideration (Appendix, pp. 25-34), which was 
denied (Appendix, p. 35). 

SUMMARY OF ARGUMENT 

In considering whether the petitioners are liable for the es¬ 
tate tax as transferees under Section 315 (b) of the Revenue 
Act of 1926, the fact that specific reference is made in that 
section to the liability for estate taxes of beneficiaries of life 
insurance policies is not determinative. 

The question is not to be decided by analysis of the philos¬ 
ophy of the estate tax imposing provisions. Considerations 
applicable to those provisions do not control the intendment 
of the tax collection provisions, the chief reliance of which is 
the property of the estate, implemented by personal liability 
designed to assure that the property will be available for the 
payment of the tax. 

On authority and principle, and in the light of the intend¬ 
ment of the collection provisions and the consequences which 
would follow, the petitioners are liable as transferees. 

The optional settlement arrangements contain sufficient 
fiduciary elements to draw* the insurance companies within the 
meaning of the expressions “trust*' and “trustee", as used in 
Section 315 (b). 

4144S4—41-2 
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ARGUMENT 

I 

The petitioners are liable as “transferees” within the meaning 

of Section 315 (b) 

(a) The question is not to be resolved on the basis of the express provision 
relating to insurance beneficiaries 

The presence of two classifications in Section 315 (b) of the 
Revenue Act of 1926. one relating to transfers made in con¬ 
templation of death or with deferred possession or enjoyment, 
and the other relating to transfers involving insurance, is not 
material for present purposes. The taxable transfers under the 
estate tax law do not fall into watertight compartments. The 
cases have not limited the inclusion of property in the gross 
estate to any one subdivision of Section 302. Reinecke v. 
Northern Trust Co., 287 U. S. 339; Johnstone v. Commissioner, 
29 B. T. A. 957, affirmed. 76 F. (2d) 55 (C. C. A. 9th), certiorari 
denied. 296 U. S. 578; Union Guardian Trust Co. v. Commis¬ 
sioner, 26 B. T. A. 1321. affirmed in part and reversed in part, 
sub ?wm. Dort v. Helvering, 69 F. (2d) 836, 63 App. D. C. 98, 
certiorari denied. 293 U. S. 569. And wdth respect to insurance, 
the cases show* beyond question that the fact that Section 302 
(g) specifically requires the inclusion in the gross estate of pro¬ 
ceeds of life insurance policies does not mean that such proceeds 
may not be included by reason of other subdivisions of that 
section. Thus, in Billings v. Commissioner, 35 B. T. A. 1147, 
the proceeds of life insurance were held taxable as transferred 
in contemplation of death (Section 302 (c)), and in Pacific 
National Bank of Seattle v. Commissioner, 40 B. T. A. 128, the 
insurance proceeds were held to constitute a part of the taxable 
estate, although not includible under Section 302 (g), because 
they were subject to charges against the decedent’s estate (Sec¬ 
tion 302 (a)). Chase Nat. Bank v. United States, 278 U. S. 
327. is direct authority that proceeds of life insurance policies 
are covered under appropriate circumstances by the provi¬ 
sions of the estate tax law other than Section 302 (g). 2 In 

1 Oppenheimer, Proceeds of Life Insurance Policies under the Federal 
Estate Tax. 43 Harv. L. Rev. 724 (1980); Clark, Inheritance and Estate Taxes 
on Life Insurance (1933), 70-71. 
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short, the courts and the Board have emphasized the “transfer” 
instead of the insurance feature and have handled the cases on 
the same theory applicable to taxable transfers of other prop¬ 
erty. Old Point National Bank v. Commissioner, 39 B. T. A. 
343; Igleheart v. Commissioner, 28 B. T. A. 888, affirmed, 77 F. 
(2d) 704 (C. C. A. 5th); Guaranty Trust Co. of New York v. 
Commissioner, 33 B. T. A. 1225; Grandin v. Heiner, 56 F. (2d) 
10S2 (C. C. A. 3d), certiorari denied. 286 U. S. 561. Cf. Cohen 
v. Samuels, 245 U. S. 50. :t Indeed, in Gaither v. Miles, 268 Fed. 
692 (Md.). it was held that a reservation of the power to change 
the beneficiary of an insurance policy resulted in a transfer to 
take effect in possession or enjoyment at or after death even 
though the insurance section of the estate tax law had not yet 
been adopted. 

That the instant problem is not answered by the provision 
in Section 315 (b) imposing liability upon the beneficiary of 
the insurance policy is also manifest from Higley v. Commis¬ 
sioner, 69 F. (2d) 160 (C. C. A. 8th), where a determination of 
liability had been made against the beneficiary of a trust com¬ 
ing within the provisions of Section 315 (b). In rejecting the 
determination the court did not rely on the language of the 
section imposing liability upon the trustee as controlling, but 
carefully analyzed the purpose of the provision. The decision 
stands, we think, as authority that the section is not to be 
literally construed, but is to be examined in the light of the 
result intended to be achieved. 

(b) Problems arising under Sections 315 and 316, which are a part of the 
general plan of collecting estate taxes, are governed by considerations 
different from those applicable to Section 302, the estate tax imposition 
provision. Under the “general scheme” of estate tax collection the 
property is the main reliance 

In Points I, II and III of their argument (Br. 11-21) the 
petitioners expand upon the contention which is stated in 
their Summary of Argument thus (pp. 8-9): 

Section 315 (b) is a complement to section 302 of the 
Federal estate tax law which prescribes the property re- 

* For a list of cases holding to the same effect, see Clark, op. cit., 69, and, 
generally, pp. 73-74. 
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quired to be included in the gross estate of the decedent 
for estate tax purposes. Section 315 (b) does not im¬ 
pose any Federal estate tax. but is designed to make 
certain that the one who benefits from the kinds of 
transfers taxed must pay the tax if the estate does not 
do so. 

There can be no quarrel with the proposition that the section 
is not a tax imposition measure. It is clearly a tax collection 
device. But despite this recognition that the section is not a 
part of the tax imposition provisions, the petitioners proceed 
to proffer an analysis that is predicated entirely upon what 
they conceive to be the philosophy of estate tax imposition,'* 
rather than an analysis based upon the actual intendment of 
the section, viz., as a part of the general scheme of collecting 
the estate tax. Higley v. Commissioner, 69 F. (2d) 160, 163 
(C. C. A. 8th). 

From the standpoint of collection of the tax, the property 
of the estate is the chief reliance. Thus, Section 315 (a) im¬ 
poses a lien for ten years upon the gross estate, and Section 
314 (b) states the purpose and intent of the estate tax law 
to be that wherever possible the tax shall be paid out of the 
estate before its distribution. In other words, the claim for 
these taxes is a charge upon, and follows, the property. Baum¬ 
gartner v. Commissioner, 51 F. (2d) 472 (C. C. A. 9th), certio¬ 
rari denied, 284 U. S. 674. The “toll” or “diminution” theory 
of this type of tax, that is, that it is a toll excised from the body 
of the property, is expressed in United States v. Perldns, 163 

4 Petitioner's emphasis, from the standpoint of the imposition of the tax 
(and they contend that considerations determining the imposition must 
also he the determinants under Section 31. r > (b)). is upon “the one who bene¬ 
fits”. (Br. 9. 13.) In this connection, attention is directed to 1. M. C. A. v. 
Doris, 264 U. S. 47, wherein the Court said, in analyzing the estate tax 
(p. .TO): 

What was l>eing imposed here was an excise upon the transfer of an 
estate upon death of the owner. It was not a tax upon succession and 
receipt of benefits under the law or the will. It was death duties as 
distinguished from a legacy or succession tax. What this law taxes is 
not the interest to which the legatees and devisees succeeded on death, 
but the interest which (•eased by reason of the death. Knoirlton v. 
Moore, 178 U. S. 41. 48. 49. (Italics supplied.) 
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U. S. 625; Y. M. C. A. v. Davis, 264 U. S. 47; Matter of Estate 
of Swift, 137 N. Y. 77, 83-84, 32 N. E. 1096, 1097; in re Pen- 
fold’s Estate, 216 N. Y. 163, 167, 110 N. E. 497, 498; cf. In re 
Tracy, 179 N. Y. 501, 72 N. E. 519. 

In Higley v. Commissioner, supra, the court said (p. 163): 

Passing from consideration of this section [315 (b) ] 
alone to consideration of it as a part of the general 
scheme of collecting this estate tax, the position of pe¬ 
titioner is further strengthened. Throughout this 
chapter (Estate Taxes) runs the clear plan as to col¬ 
lection. The prime reliance is the property subject to 
the tax. Upon this a lien for the taxes is placed. As 
further assurance, a personal liability is placed upon 
those who are in position to dispose of the property and 
possibly delay or defeat collection. 

We think it is apparent from the foregoing authorities that 
Section 315 (b) does not refer to, and is not concerned with, 
the transfer of “succession”, but with the transfer of the prop¬ 
erty or fund, which is charged with the tax. 

(c) The insurance companies here are the "transferees” within the intend¬ 
ment of the estate tax collection provisions 

The term “transferee”, in its ordinary and commonly under¬ 
stood meaning, is. as the Board below indicates (Pet. Br. Ap¬ 
pendix. p. IS), an expression of broad import. Far from there 
being any justification for a narrowing of that concept in the 
instant situation, the indisputable necessity for speed and cer¬ 
tainty in the collection of tax which is clearly manifested in 
the very terms of the estate tax provisions, requires that the 
breadth of the concept be retained and recognized. In Cross¬ 
man v. Rauch, 263 N. Y. 264, 1S8 N. E. 748, involving a policy 
of life insurance providing for payment of monthly install¬ 
ments to the named beneficiary, the court (263 N. Y. 264, 272) 
speaks of “the transfer by the insured to the insurance com¬ 
pany of the proceeds of the policy”. The reasoning of In re- 
Scott’s Estate, 158 Misc. 481, 286 N. Y. S. 138. affirmed, sub 
nom. Matter of Scott, 249 App. Div. 542, 293 N. Y. S. 
affirmed without opinion, 274 N. Y. 538,10 N. E. (2d) 538, cer- 
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tiorari denied, sub nom. Northwestern Mutual Life Ins. Co. v. 
Central Hanover Bank ci* Trust Co., 302 U. S. 721, establishes 
the existence of the transfer in the instant type of case. As 
said by the Appellate Division of the Supreme Court (249 App. 
Div. 542, 544, 546), in speaking of policies under which the 
settlement options exercised by the insured were much the 
same as those involved here: “Upon his [the insured’s] 
death the company received the proceeds * * and 

again. “* * * upon the death of the insured there is a 

transfer to the insurance company of property, the proceeds of 
the policy * * Cf. Bell v. Commissioner, 82 F. (2d) 
499 (C. C. A. 3d). Whether the result be viewed in the light of 
the practical administration of the tax laws (as the court did in 
In re Scott's Estate, supra), or whether it be viewed from the 
standpoint of the concept of a transfer (as the courts did in 
Matter of Scott (Appellate Division), supra, and Bell v. Com¬ 
missioner, supra), it must be concluded, we submit, that there 
was such a transfer here as is contemplated in the tax collec¬ 
tion provisions of the estate tax law. 

The rationale of Higley v. Commissioner, supra, which is 
based on considerations of principle and the “general scheme” 
of estate tax collection, is to the same effect. The court pointed 
out (p. 163) that the “clear plan as to collection” of estate taxes 
is a “prime reliance” on the property subject to the tax with, 
“as further assurance”, a personal liability on those having 
“legal title, control, and possession” of the property. In the 
light of the foregoing expressions, the statement by the court 
with respect to this burden being placed upon “insurance bene¬ 
ficiaries” is perfectly understandable, as referring to the situa¬ 
tion where the proceeds are at death paid to the beneficiary. 
Thus, in Hays v. Commissioner, 34 B. T. A. 808, the Board held 
that life insurance beneficiaries to whom the proceeds were 
paid at death could be proceeded against under Section 316 of 
the Revenue Act of 1926 on the ground that (p. 815): “Peti¬ 
tioners * * * having received proceeds of insurance poli¬ 
cies * * * are transferees * * *.” (Italics supplied.) 
And in Lansburgh v. Commissioner, 35 B. T. A. 928, 936, appeal 
dismissed June, 1938 (C. C. A. 2d), the Board said that the 
liability of the beneficiary under Section 315 (b), “* * * is 
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of course limited to the insurance received * * (Italics 
supplied.) 

Petitioners contend (Br. 9) that the “one who benefits”, the 
“recipient of the gift”, is the transferee. No support for this 
proposition appears either in principle or in the statute. The 
provision in the statute imposing liability upon a trustee —who 
neither benefits nor receives a gift—is clearly contrary to such 
a contention and manifests a philosophy of tax collection of 
much broader and more practical scope than the petitioners’ 
argument would permit. In Higley v. Commissioner, supra, 
the contention that liability rested on the beneficiaries of a 
trust was flatly rejected as being contrary to the intendment 
of the statute. 

Applying considerations of principle in ascertaining the 
legislative intent under Section 315 (b) (an approach sanc¬ 
tioned by Higley v. Commissioner, supra), what would be the 
effect of construing that section and Section 316 as limiting 
liability exclusively to the beneficiaries of life insurance in 
cases of option settlements? Such resort to the beneficiaries 
might be limited to recourse to each installment or might 
perhaps require the beneficiaries to make immediate payment 
to the Government of an amount equal to the value of their 
interests, regardless of the deferment features of the option 
settlements. If the first alternative governs, the collection of 
the tax will also be in installments and complete payment 
thereof may not be effected for years. The situation is fur¬ 
ther complicated by the type of option (present here) where 
interest is to be paid to one or more persons successively for 
life and a term of years, followed by installment payment 
of the proceeds. It can hardly be supposed that Congress, 
having a wide choice of collection sources, elected to adopt 
a procedure entailing the obstacles to speed and certainty in 
the collection of the tax that would arise under such circum¬ 
stances. On the contrary, by the enactment of the trans¬ 
feree liability provisions, Congress has shown a clear intention 
to adopt an efficient, effective and summary proceeding for 
the collection of the taxes. Phillips v. Commissioner, 283 
U. S. 589. This is also borne out by the principle, expressed 
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in Higley v. Commissioner, supra, that the property is the 
chief reliance for the collection of the tax, and by the specific 
expression of intent that the tax be paid immediately (Sec. 
314 (b)). Furthermore, the result is just as unsound and un¬ 
satisfactory from the standpoint of the beneficiary and the 
intention of the insured, because the consequence would be 
to deprive the beneficiary of the entire proceeds of the initial 
installments until the entire tax is paid. The most common 
purpose of life insurance is to afford protection to those 
dependent upon the insured or those who are the natural 
objects of his bounty and affection. Yet here those bene¬ 
ficiaries would be deprived for periods of varying lengths of 
exactly the protection which the insured thought he was 
furnishing. 

If. on the other hand, the result of the assertion of lia¬ 
bility against the beneficiary is to make him answerable im¬ 
mediately to the full extent of his interest in the proceeds, 
the consequences are equally objectionable. Not only may 
the beneficiary thus be subjected to an onerous financial bur¬ 
den. without even having available the property out of which 
the burden grew, but that burden may be borne in vain in 
the event of the beneficiary's death shortly after payment. 
In connection with gift taxes. Section 510 of the Revenue Act 
of 1932. c. 209. 47 Stat. 169, contains a provision that if the 
gift tax is not paid when due, the donee of the gift shall 
be personally liable for the tax to the extent of the value of 
the gift. In cases passing on whether a completed gift was 
effected where certain powers were retained in the donor, the 
courts have pointed out that Section 510 might well work a 
grave hardship on the donee who. under that provision, might 
be compelled to pay the gift tax with respect to alleged gifts 
which, by virtue of the powers of the donor, he may never 
enjoy. In Burnet v. Guggenheim, 28S U. S. 2S0, 285-286. 
the Court adverted to the hardship in exacting the immediate 
payment of a tax upon the value of property when there was 
no assurance that the value would be realized by the donee, 
and said: “A statute will be construed in such a way as to 
avoid unnecessary hardship when its meaning is uncertain.’'* 
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Estate of Sanford v. Commissioner, 308 U. S. 39, 46; Hesslein 
v. Hoey, 91 F. (2d) 954 (C. C. A. 2d), certiorari denied, 302 
U. S. 756. 

The assertion of the liability against the insurance com¬ 
panies entails no such consequences. The companies incur no 
greater burden since the payments to the beneficiary are re¬ 
adjusted and no deprivation of constitutional rights is ap¬ 
parent. 5 In re Scott's Estate, supra; Matter of Scott, supra. 
And this result aids the beneficiary in that it avoids the taking 
of the entire proceeds of the initial installments until the tax 
is satisfied.® See. generally. In re Tracy, 179 N. Y. 501, 72 
N. E. 519. 

II 

The optional settlement arrangements contain sufficient 

fiduciary elements to draw them within the term “trust” 

as used in Section 315 (b ) 7 

The question of whether trusts are created under the particu¬ 
lar arrangements involved here is characterized by a paucity of 
case authority and a deluge of commentary. While such lead¬ 
ing authorities as Scott * and Bogert 9 balk at the idea that such 

s In this connection it should be noted that the use of settlement options 
is voluntarily offered by the companies and presumably is sound business 
practice from this standpoint. 

"With respect to the petitioners* arguments as to constitutionality (Br. 
21-2."). as relating to the beneficiaries, it should l>e noted that the rationale 
of Hiylcp v. Commissioner, supra, does not require that the trust benefic¬ 
iaries be joined with the trustee in transferee proceedings, and that in 
l'hillipx v. Commissioner, supra, action against only one of several trans¬ 
ferees was sustained. In both instances, however, it might be just as 
essential as here, if not more so, that there should l>e such a joinder. 
It would require a clear showing of abuse to set aside a method of tax 
collection adopted by the sovereign. 

1 There has been no “abandonment" here of the asserted “trustee’’ liability. 
The notices of deficiency determined a liability as “trustee and transferee" 
(Appendix, pp. 6. 16); the stipulations of facts stated that the question is 
whether the petitioners or any of them is liable eitncr a* trustee or as 
transferee (Appendix, p. 7.16); and the statement in the Government's brief 
before the Board that the argument in the brief would be confined to the 
petitioners’ liability as transferees (Appendix, p. 17) is hardly tantamount 
to an abandonment. 

• 1 Scott on Trusts (1939). §§ 12.2. S7.1. 

9 2 Bogert. The Law of Trusts and Trustees (1935). § 240. 


16 


arrangements fall within the concept of the true trust, their 
analyses reveal that the former partake of many of the char¬ 
acteristics of the latter. 10 The commentator in a note in 36 
Yale L. J. 394 (1927) is not as much disturbed by the absence 
(which he notes has not precluded the application of trust prin¬ 
ciples in other types of arrangements) of certain orthodox trust 
characteristics in these deferred or “trust” settlement arrange¬ 
ments. but concludes that it would be preferable “to recognize 
that no trust as such exists, but that rights of a similar nature 
have been created for the purpose of meeting the needs of the 
particular situation” (p. 403). Cf. note in 51 Harv. L. Rev. 
365 (1937). 

The cases, which are cited and analyzed in the above authori¬ 
ties, are split on the question of whether these arrangements 
constitute trusts. But the niceties of the common law criteria 
of the trust relationship are at best of dubious application to 
the instant question. Cf. Helvering v. Clifford, 309 U. S. 331; 
Helvering v. Hallock, 309 U. S. 106. As the authorities cited 
above show, there are unquestionable fiduciary elements in¬ 
volved in these arrangements which afford a logical basis for 
drawing them within the intendment of the estate tax collec¬ 
tion plan. In this connection it should further be noted that 
the analyses of the instant type of arrangements appearing in 
the above-cited authorities furnish additional support for the 
proposition that the instant petitioners are “transferees”. 

CONCLUSION 

The decision of the Board of Tax Appeals is correct and 
should be affirmed. 

Respectfully submitted, 

Samuel 0. Clark, Ji ., 

Assistant Attorney General. 

! J. Louis Monarch, 

Benjamin M. Brodsky, 

| Special Assistants to the Attorney General. 

September, 1941. 

’®Bogert says. c/7., ibid: 

It is unfortunate that the insurance companies have sought to get the 
benefit of the good reputation of the trust institution in a case where 
they are not willing to comply with fundamental trust principles. 
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Revenue Act of 1926, c. 27,44 Stat. 9: 

Sec. 302. The value of the gross estate of the de¬ 
cedent shall be determined by including the value at 
the time of his death of all property, real or personal, 
tangible or intangible, wherever situated— 

(a) To the extent of the interest therein of the de¬ 
cedent at the time of his death; 

****** 

(c) [as amended by Section S03 (a) of the Revenue 
Act of 1932. c. 209, 47 Stat. 169] To the extent of any 
interest therein of which the decedent has at any time 
made a transfer, by trust or otherwise, in contempla¬ 
tion of or intended to take effect in possession or en¬ 
joyment at or after his death, or of which he has at any 
time made a transfer, by trust or otherwise, under 
which he has retained for his life or for any period not 
ascertainable without reference to his death or for any 
period which does not in fact end before his death (1) 
the possession or enjoyment of. or the right to the in¬ 
come from, the property or (2) the right, either alone 
or in conjunction with any person, to designate the per¬ 
sons who shall possess or enjoy the property or the in¬ 
come therefrom; except in case of a bona fide sale for 
an adequate and full consideration in money or money’s 
worth. Any transfer of a material part of his property 
in the nature of a final disposition or distribution there¬ 
of, made by the decedent within two years prior to his 
death without such consideration, shall, unless shown to 
the contrary, be deemed to have been made in contem¬ 
plation of death within the meaning of this title. 

* * * (U. S. C., Title 26, Sec. 411.) 

Sec. 315. (a) Unless the tax is sooner paid in full, it 
shall be a lien for ten years upon the gross estate of the 

( 17 ) 
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decedent, except that such part of the gross estate as is 
used for the payment of charges against the estate and 
expenses of its administration, allowed by any court 
having jurisdiction thereof, shall be divested of such 
lien. * * * 

***** 

(b) [as amended by Section S03 (c) of the Revenue 
Act of 1932. c. 209, 47 Stat. 169] If (1) except in the 
case of a bona fide sale for an adequate and full con¬ 
sideration in money or money's worth, the decedent 
makes a transfer, by trust or otherwise, of any prop¬ 
erty in contemplation of or intended to take effect in 
possession or enjoyment at or after his death, or makes 
a transfer, by trust or otherwise, under which he has re¬ 
tained for his life or for any period not ascertainable 
without reference to his death or for any period which 
does not in fact end before his death (A) the possession 
or enjoyment of. or the right to the income from, the 
property, or (B) the right, either alone or in conjunc¬ 
tion with any person, to designate the persons who shall 
possess or enjoy the property or the income therefrom, 
or (2) if insurance passes under a contract executed by 
the decedent in favor of a specific beneficiary, and if in 
either case the tax in respect thereto is not paid when 
due. then the transferee, trustee, or beneficiary shall be 
personally liable for such tax, and such property, to 
the extent of the decedent's interest therein at the time 
of such transfer, or to the extent of such beneficiary’s 
interest under such contract of insurance, shall be sub¬ 
ject to a like lien equal to the amount of such tax. Any 
part of such property sold by such transferee or trustee 
to a bona fide purchaser for an adequate and full con¬ 
sideration in money or money’s worth shall be divested 
of the lien and a like lien shall then attach to all the 
property of such transferee or trustee, except any part 
sold to a bona fide purchaser for an adequate and full 
consideration in money or money s worth. (U. S. C., 
Title 26, Sec. 427.) 
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Sec. 316. (a) The amounts of the following liabili¬ 
ties shall, except as hereinafter in this section provided, 
be assessed, collected, and paid in the same manner and 
subject to the same provisions and limitations as in the 
case of a deficiency in a tax imposed by this title (in¬ 
cluding the provisions in case of delinquency in pay¬ 
ment after notice and demand, the provisions authoriz¬ 
ing distraint and proceedings in court for collection, 
and the provisions prohibiting claims and suits for re¬ 
funds) : 

(1) The liability, at law or in equity, of a transferee 
of property of a decedent or donor, in respect of the 
tax (including interest, additional amounts, and addi¬ 
tions to the tax provided by law) imposed by this title 
or by any prior estate tax Act or by any gift tax Act. 

(2) The liability of a fiduciary under section 3467 
of the Revised Statutes in respect of the payment of 
any such tax from the estate* of the decedent or donor. 

Any such liability may be either as to the amount of 
tax shown on the return or as to any deficiency in tax. 
****** 

(e) As used in this section, the term “transferee” in¬ 
cludes heir, legatee, devisee, and distributee. (U. S. C., 
Title 26, Sec. 500.) 
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